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FOREWORD 


In  1943  the  Department  of  Public  Instruction  published, 
as  Bulletin  20,  the  first  fifty-two  Opinions  of  the  Superin- 
tendent of  Public  Instruction  on  cases  which  had  been 
appealed  from  decisions  of  local  boards  of  school  directors 
under  the  Teachers’  Tenure  Law.  (Act  of  April  6,  1937, 
P.  L.  213,  as  amended  by  Act  of  June  20,  1939,  P.  L.  482, 
amending  the  1911  School  Code.) 

In  1945  a supplement  to  the  original  bulletin  was  issued 
which  contained  Opinions  53  to  58  inclusive. 

In  1949,  because  of  repeated  requests  for  both  Bulletin 
20  and  the  supplement,  a new  Bulletin  20  was  published. 
It  included  all  the  former  Opinions  and,  in  addition, 
Opinions  59  to  73,  inclusive,  which  were  not  included  in  the 
original  bulletin  and  the  supplement. 

Because  of  the  continuing  demand  for  copies  of  the 
Opinions  of  the  Superintendent  in  tenure  cases,  this  current 
bulletin  has  been  prepared  to  include  all  of  the  former 
Opinions  (1  to  73)  and,  in  addition,  Opinions  74  to  83, 
inclusive,  which  were  released  since  the  year  1949. 

Attention  is  called  to  the  statistical  information  concern- 
ing these  appeals  also  contained  in  this  publication. 

As  previously,  I desire  to  express  my  appreciation  to  the 
Attorney  General  and  his  assistants,  and  to  my  associates 
in  the  Department  of  Public  Instruction  for  assistance  in 
developing  our  procedures  and  for  guidance  in  the  specific 
cases  heard. 

Superintendent  of  Public  Instruction 


January  1953 


NOTE 

The  Opinions  of  the  Superintendent  of  Public  Instruc- 
tion, Nos.  1 to  74,  inclusive,  and  No.  80  were  decided  on 
the  basis  of  the  provisions  of  the  Teachers’  Tenure  Law, 
Sections  1201  to  1205-B  of  the  1911  School  Code,  as 
amended.  (Act  of  April  6,  1937,  P.  L.  213,  as  amended  by 
Act  of  June  20,  1939,  P.  L.  482.) 

Opinions  75  to  83,  inclusive,  with  the  exception  of  Opinion 
80,  were  decided  on  the  basis  of  the  Teachers’  Tenure  Law, 
Sections  1101  to  1132,  inclusive,  of  the  Public  School  Code 
of  1949,  as  amended. 

The  provisions  of  the  Teachers’  Tenure  Law,  as  found 
both  in  the  1911  School  Code,  as  amended,  and  in  the 
Public  School  Code  of  1949,  as  amended,  appear  in  this 
bulletin.  (See  Parts  I and  II,  “Provisions  of  the  Teachers’ 
Tenure  Law,”  pages  5 to  21.) 
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TEACHER  TENURE  HEARINGS 

Suggestions  for  School  Officials 

FRANCIS  B.  HAAS 

Superintendent  oj  Public  Instruction 

The  numerous  inquiries  addressed  to  this  Department  regarding 
the  various  steps  to  be  taken  by  school  officials  in  conducting  hearings 
under  the  Teachers’  Tenure  Law  indicate  the  need  of  a statement 
setting  forth  the  chief  items  that  must  be  considered.  With  guidance 
and  assistance  from  the  Department  of  Justice  these  suggestions  have 
been  prepared  for  that  purpose.  They  apply  to  the  provisions  of  the 
Tenure  Act  (Sections  1101  to  1132,  both  inclusive,  of  the  Public  School 
Code  of  1949,  as  amended). 

Valid  Causes  for  Dismissal 

The  only  valid  causes  for  termination  of  a contract  entered  into 
with  a professional  employe  are  immorality,  incompetency,  intemper- 
ance, cruelty,  persistent  negligence,  mental  derangement,  advocation 
of  or  participating  in  un-American  or  subversive  doctrines,  persistent 
and  wilful  violation  of  the  school  laws  of  this  Commonwealth. 

It  should  be  borne  in  mind  that  if  a contract  with  a teacher,  or,  as 
the  act  now  terms  him  or  her,  a professional  employe,  is  to  be 
terminated,  there  should  exist  competent  testimony  on  one  or  more 
of  the  above  charges.  By  competent  testimony,  we  mean  testimony 
of  existing  facts  which  relate  to  the  charge  or  charges  to  be  used  by 
the  school  board  in  terminating  a contract,  and  not  rumor  or  hearsay 
evidence  which  is  not  admissible  evidence  if  the  case  is  eventually 
appealed  to  the  Court  of  Common  Pleas. 

Suspensions 

Of  course,  the  board  should  keep  in  mind  that  a professional  em- 
ploye may  be  suspended  for  the  additional  reasons  set  forth  in  the 
act— briefly,  substantial  decrease  in  pupil  enrollment  in  school  dis- 
tricts, or  curtailment  or  alteration  of  educational  program,  consolida- 
tion of  schools  within  a school  district  through  merger  of  districts  or 
as  a result  of  joint  board  agreements  when  such  consolidation  makes 
it  unnecessary  to  retain  the  full  staff  of  professional  employes  under 
contract  at  the  time  of  the  merger.  However,  in  such  cases  it  should  be 
noted  that  the  professional  employe  is  suspended  and  that  his  contract 
is  not  terminated,  while  in  this  volume  we  are  chiefly  concerned  with 
the  'procedure  in  the  termination  of  a contract  in  dismissal  cases. 

Hearings  by  the  Board 

Assuming  that  a board  feels  that  sufficient  evidence  exists  to  make 
out  a case  justifying  the  board  in  terminating  a contract  with  one  of 
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its  professional  employes  on  one  of  the  hereinbefore  enumerated 
grounds  for  termination  of  a contract,  the  board  should  then  govern 
itself  in  the  following  manner: 

1.  The  secretary  of  the  school  board  shall  furnish  such  professional 
employe  with  a detailed  written  statement  of  the  charges  upon  which 
his  or  her  proposed  dismissal  is  based.  This  notice  of  the  charges 
should  be  sent  by  registered  mail  and  should  be  accompanied  by  a 
written  notice,  signed  by  the  president  and  attested  by  the  secretary  of 
the  board  of  school  directors,  setting  forth  the  time  and  place  when 
and  where  such  professional  employe  will  be  given  an  opportunity  to 
be  heard  either  in  person  or  by  counsel,  or  both,  before  the  board  of 
school  directors.  It  is  reversible  error  for  a board  to  dismiss  a profes- 
sional employe  prior  to  giving  a statement  of  charges  and  conducting 
a hearing. 

It  is  to  be  borne  in  mind  that  such  a hearing  shall  not  be  sooner 
than  10  days  or  later  than  15  days  after  such  written  notice  has  either 
been  mailed  or  delivered  to  the  professional  employe  against  whom 
the  charges  are  preferred. 

2.  All  hearings  on  the  dismissal  or  termination  of  the  contracts  of  a 
professional  employe  shall  be  public  unless  it  is  requested  by  the 
professional  employe  against  whom  the  complaint  is  made,  that  the 
public  be  excluded  from  the  hearing,  in  which  case  the  board  must 
grant  the  request  of  a private  hearing. 

3.  At  such  hearing  all  the  testimony  offered  including  that  of  the 
complaining  party  or  parties  and  his  witness  or  witnesses,  as  well  as 
that  of  the  accused  professional  employe  and  his  or  her  witnesses, 
shall  be  recorded  by  a competent  disinterested  public  stenographer 
whose  services  shall  be  furnished  by  the  school  board  at  its  expense. 

4.  Any  hearing  may  be  postponed,  continued,  or  adjourned  by 
agreement  between  the  person  charged  and  the  board  of  school  di- 
rectors. 

5.  The  board  shall  have  power  to  issue  subpoenas  requiring  the 
attendance  of  witnesses  at  any  hearing  and  shall  do  so  at  the  request  of 
the  party  against  whom  the  complaint  is  made.  If  the  board  is  faced 
with  a refusal  of  any  person  to  appear  and  testify  and  answer  to  any 
subpoena  issued  by  the  board,  any  party  interested  may  petition  the 
court  of  common  pleas  of  the  county,  setting  forth  the  facts,  where- 
upon the  court  shall  then  issue  its  subpoena  commanding  such  a person 
to  appear  before  it  (the  court)  and  to  testify  as  to  the  matters  being 
inquired  into  by  the  board  at  the  hearing.  Any  person  who  refuses  to 
testify  before  the  court  shall  be  held  for  contempt. 

6.  The  president  of  the  board  or,  in  his  absence,  the  vice-president 
should  preside.  All  testimony  taken  at  any  hearing  shall  be  taken 
under  oath,  and  any  member  of  the  board  of  school  directors  shall 
have  power  to  administer  oaths  to  such  witnesses.  At  this  point,  may 
we  suggest  that  the  following  oath  may  be  used  by  the  member  of 
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the  school  board  administering  it.  After  asking  the  person  to  be 
sworn  in  to  raise  his  right  hand, 

“Do  you  swear,  by  Almighty  God,  that  the  evidence  that  you  shall  give 
in  the  hearing  now  being  held  before  this  school  board  on  charges  brought 

against , teacher,  shall  be  the  truth,  the  whole  truth, 

and  nothing  but  the  truth,  and  that  you  will  so  answer  to  God  on  the  last 
great  day.” 

7.  After  fully  hearing  the  charges  of  complainants  and  hearing  all 
of  the  witnesses  produced  by  the  board,  and  the  person  against  whom 
the  charges  are  pending,  and  after  a full,  impartial,  and  unbiased  con- 
sideration thereof,  the  board  of  school  directors,  shall  by  a two-thirds 
vote  of  all  the  members  thereof,  to  be  recorded  by  roll  call,  determine 
whether  or  not  such  charges  and  complaints  have  been  sustained  and 
whether  the  evidence  substantiates  such  charges  and  complaints,  and 
in  accordance  with  such  determination  shall  discharge  the  professional 
employe  or  dismiss  the  complaint. 

8.  It  should  be  specially  noted  that  no  member  of  any  board  of 
school  directors  shall  vote  on  any  roll  call  if  he  is  related  as  father, 
mother,  brother,  sister,  husband,  wife,  son,  daughter,  stepson,  step- 
daughter, grandchild,  nephew,  niece,  first  cousin,  sister-in-law,  brother- 
in-law,  uncle  or  aunt,  to  the  professional  employe  involved,  or  any 
of  the  parties  instituting  the  complaint. 

9.  A written  notice  of  any  decision  of  the  board  of  school  directors 
discharging  a professional  employe  shall  be  sent  by  registered  mail 
to  such  professional  employe  at  his  or  her  last  known  address  within 
ten  days  after  such  hearing  is  actually  concluded.  We  suggest  that 
when  registered  letters  are  forwarded,  a return  receipt  be  requested. 

10.  In  all  cases  where  the  final  decision  is  in  favor  of  the  profes- 
sional employe,  the  charges  shall  be  physically  expunged  from  the 
records  of  the  board  of  school  directors  and  in  all  such  cases  there 
shall  be  no  abatement  of  salary  or  compensation,  and  a complete  offi- 
cial transcript  of  the  records  of  the  hearing  shall  be  delivered  to  the 
one  against  whom  the  charges  are  made. 


Appeal  to  the  Superintendent  of  Public  Instruction 

11.  In  case  a professional  employe  considers  himself  or  herself 
aggrieved  by  the  action  of  the  board  of  school  directors  an  appeal  by 
petition,  setting  forth  the  grounds  for  such  appeal,  may  be  taken  to 
the  Superintendent  of  Public  Instruction  at  Harrisburg  within  30  days 
of  receipt  by  registered  mail  of  the  written  notice  of  the  decision  of 
the  board.  A copy  of  the  written  notice  of  the  decision  of  the  board 
and  a copy  of  such  appeal  shall  be  served  by  registered  mail  on  the 
secretary  of  the  school  board  by  the  appealing  professional  employe. 

12.  Upon  receiving  notice  of  the  appeal  the  Superintendent  of  Pub- 
lic Instruction  shall  set  a day  and  time  for  hearing  which  shall  not 
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be  sooner  than  10  days  nor  more  than  30  days  after  presentation  of 
such  petition,  and  shall  give  written  notice  to  all  parties  interested. 

13.  Inasmuch  as  the  Superintendent  of  Public  Instruction  is  re- 
quired to  review  the  official  transcript  of  the  record  of  the  hearing 
before  the  board  upon  an  appeal,  the  secretary  of  the  board  should 
immediately  forward  to  the  Superintendent  of  Public  Instruction  at 
Harrisburg  the  official  transcript  of  the  record  of  the  hearing  before 
the  board.  No  additional  testimony  may  be  presented  at  the  hearing 
on  the  appeal  unless  requested  by  the  Superintendent  of  Public 
Instruction. 

At  the  hearing  before  the  Superintendent  of  Public  Instruction  the 
school  board  and  the  professional  employe  have  the  right  to  be  heard 
in  person  or  by  counsel  or  both. 

14.  After  hearing  and  argument  and  reviewing  of  all  testimony  filed 
or  taken  before  him,  the  Superintendent  of  Public  Instruction  shall 
enter  such  order,  either  affirming  or  reversing  the  action  of  the  school 
board,  as  to  him  appears  just  and  proper. 

15.  The  ruling  or  decision  of  the  Superintendent  of  Public  Instruc- 
tion shall  be  final  unless  within  30  days  after  receipt  by  registered 
mail  of  written  notice  of  the  decision  or  order  of  the  Superintendent 
of  Public  Instruction,  an  appeal  may  be  taken  by  either  party  to 
the  court  of  common  pleas  of  the  county  in  which  the  district  is 
located,  except  in  Allegheny  County  where  the  appeal  shall  be  to 
the  County  Court  of  Allegheny.  A copy  of  such  appeal  shall  be  filed 
in  writing  in  the  office  of  the  prothonotary  of  the  county,  and  a copy 
shall  be  served  on  the  Superintendent  of  Public  Instruction,  either  by 
filing  the  said  notice  of  appeal  in  the  office  of  the  Superintendent  of 
Public  Instruction  or  delivering  the  same  to  the  Superintendent  of 
Public  Instruction. 

16.  When  an  appeal  is  taken  from  the  decision  of  the  Superin- 
tendent of  Public  Instruction  to  the  court  of  common  pleas  of  the 
county  in  which  the  district  is  located  or  to  the  County  Court  of 
Allegheny  County,  the  judge  of  the  said  court  shall  fix  a date  for 
hearing  which  shall  not  be  sooner  than  10  days  nor  more  than  20 
days  after  presentation  of  a petition  for  such  a hearing.  If  the 
professional  employe  aggrieved  shall  so  request  in  his  petition,  such 
hearing  shall  be  de  novo.  It  should  be  noted  that  the  school  district 
does  not  have  the  right  to  have  the  hearing  held  de  novo.  (A  de  novo 
hearing  means  an  entirely  new  hearing  without  regard  to  evidence 
previously  offered.) 

From  the  act  it  appears  that  if  an  appeal  is  filed  by  the  school  board, 
all  that  the  court  is  to  do  is  to  review  all  the  records  and  enter  an 
order  which  it  considers  just,  either  affirming  or  reversing  the  action 
of  the  Superintendent  of  Public  Instruction  and  stating  plainly  whether 
the  professional  employe  is  to  be  discharged,  refused  re-election  or  is 
to  be  retained. 
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PROVISIONS  OF  THE  TEACHERS’  TENURE  LAW 

Part  I 

Provisions  of  the  Act  of  April  6,  1937,  P.  L.  213,  as  amended 
Sections  1201  to  1205-B  of  the  1911  School  Code 

Teachers  and  Supervising  Principals 

Section  1201.  The  board  of  school  directors  in  every  school  dis- 
trict in  this  Commonwealth  shall  employ  the  necessary  qualified  pro- 
fessional employes,  substitutes,  and  temporary  professional  employes 
to  keep  the  public  schools  open  in  their  respective  districts  in  com- 
pliance with  the  provisions  of  this  act.  Whenever  the  secretary  of 
any  board  of  school  directors,  with  the  approval  of  the  proper  district 
or  county  superintendent,  presents  to  the  Superintendent  of_  Public 
Instruction  satisfactory  evidence  that  it  is  impossible  for  the  board, 
during  the  present  wartime  emergency,  to  obtain  a suitable  qualified 
teacher  for  a regular  vacancy,  the  board  may,  for  a period  not  longer 
than  one  year  beyond  the  cessation  of  wartime  hostilities,  employ  a 
substitute  to  fill  a bona  fide  vacancy  until  an  acceptable  qualified 
teacher  can  be  obtained. 

The  term  “professional  employe,”  as  used  in  this  act,  shall  include 
teachers,  supervisors,  supervising  principals,  principals,  directors  of 
vocational  education,  dental  hygienists,  visiting  teachers,  school  secre- 
taries the  selection  of  whom  is  on  the  basis  of  merit  as  determined 
by  eligibility  lists,  school  nurses  who  are  certified  as  teachers  and  any 
regular  full-time  employe  of  a school  district  who  is  duly  certified 
as  a teacher. 

The  term  “substitute”  shall  mean  any  individual  who  has  been 
employed  to  perform  the  duties  of  a regular  professional  employe  dur- 
ing such  period  of  time  as  the  said  regular  professional  employe  is 
absent  on  sabbatical  leave  or  for  other  legal  cause  authorized  and 
approved  by  the  board  of  school  directors  or  to  perform  the  duties 
of  a temporary  professional  employe  who  is  absent,  or  who  has  been 
employed  with  the  approval  of  the  district  or  county  superintendent 
and  of  the  Superintendent  of  Public  Instruction,  during  the  present 
wartime  emergency  and  for  a period  not  longer  that  one  year  beyond 
the  cessation  of  hostilities,  to  fill  a vacancy  until  an  acceptable  quali- 
fied teacher  can  be  obtained.  During  the  present  wartime  emergency, 
reimbursement  shall  be  made  by  the  Commonwealth  to  the  school 
districts  for  substitutes  employed  in  positions  where  vacancies  exist. 

The  term  “temporary  professional  employe”  shall  mean  any  indi- 
vidual who  has  been  employed  to  perform,  for  a limited  time,  the 
duties  of  a newly  created  position  or  of  a regular  professional  em- 
ploye whose  services  have  been  terminated  by  death,  resignation,  sus- 
pension or  removal. 
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It  shall  be  the  duty  of  the  county  superintendent  of  schools  or  the 
district  superintendent,  as  the  case  may  be,  to  notify  each  temporary 
professional  employe,  at  least  twice  each  year  during  the  period  of 
his  or  her  employment,  of  the  professional  quality,  professional  prog- 
ress, and  rating  of  his  or  her  services;  and  no  temporary  professional 
employe  shall  be  dismissed  unless  rated  unsatisfactory,  and  notifica- 
tion, in  writing,  of  such  unsatisfactory  rating  shall  have  been  fur- 
nished the  teacher  within  ten  days  following  the  date  of  such  rating. 
A temporary  professional  employe  whose  work  has  been  certified  by 
the  county  superintendent  of  schools  or  the  district  superintendent 
to  the  secretary  of  the  school  district,  during  the  last  four  months 
of  the  second  year  of  such  service,  as  being  satisfactory,  shall  there- 
after be  a “professional  employe”  within  the  meaning  of  this  act. 
The  attainment  of  this  status  shall  be  recorded  in  the  records  of  the 
board  and  written  notification  thereof  shall  be  sent  also  to  the  said 
employe.  The  employe  shall  then  be  tendered  forthwith  a regular  con- 
tract of  employment,  as  provided  for  professional  employes  in  section 
one  thousand  two  hundred  five  (1205)  of  this  act;  and  no  professional 
employe  who  has  attained  tenure  status  in  any  school  district  of  this 
Commonwealth  shall  thereafter  be  required  to  serve  as  a temporary 
professional  employe  before  being  tendered  such  a contract  when  em- 
ployed by  any  other  school  district  of  this  Commonwealth. 

Any  temporary  professional  employe  who  is  not  tendered  a regular 
contract  of  employment  at  the  end  of  two  years  of  service,  rendered 
as  herein  provided,  shall  be  given  a written  statement  signed  by  the 
president  and  secretary  of  the  board  of  school  directors  and  setting 
forth  explicitly  the  reason  for  such  refusal. 

Temporary  professional  employes  shall  for  all  purposes,  except 
tenure  status,  be  viewed  in  law  as  full-time  employes,  and  shall  enjoy 
all  the  rights  and  privileges  of  regular  full-time  employes,  and  the 
Commonwealth  shall  pay  to  the  school  district  for  each  temporary 
professional  employe  the  same  per  centum  or  share  of  salary,  pro- 
vided by  law,  as  in  the  case  of  professional  employes;  and  in  cases 
of  temporary  professional  employes  of  approved  local  or  joint  voca- 
tional industrial,  vocational  home  economics,  and  vocational  agri- 
cultural schools  or  departments,  the  school  district  shall  be  reimbursed, 
as  provided  by  law,  for  each  of  their  full-time  salaries,  just  as  though 
they  were  professional  employes.  Such  reimbursement  from  the  Com- 
monwealth shall  not  be  made  for  substitutes  except  in  cases  where 
a professional  employe  or  a temporary  professional  employe  has  been 
granted  a leave  of  absence.  (Amended  April  6,  1937,  P.  L.  213;  Act  of 
June  20,  1939,  P.  L.  482;  May  21,  1943,  P.  L.  273;  May  2,  1945, 
P.  L.  371.) 

Section  1202.  Every  teacher  employed  to  teach  in  the  public 
schools  of  this  Commonwealth  must  be  a person  of  good  moral  char- 
acter, must  be  at  least  eighteen  years  of  age,  and  must  be  a citizen 
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of  the  United  States:  Provided,  however,  That  citizenship  may  be 
waived  in  the  cases  of  exchange  teachers  not  permanently  employed, 
and  teachers  employed  for  the  purpose  of  teaching  foreign  languages. 
(Amended  July  1,  i937,  P.  L.  2577.) 

NOTE:  The  Act  of  July  28,  1941,  P.  L.  530,  prohibits  employment  of  any 
person  advocating  or  participating  in  un-American  or  subversive  doctrines. 

Section  1203.  The  board  of  school  directors  in  every  school  dis- 
trict in  this  Commonwealth  may  employ  such  special  teachers,  quali- 
fied as  herein  provided,  as  they  may  deem  necessary  for  any  of  the 
public  schools  or  departments  thereof  in  this  district. 

Section  1204.  Repealed  by  Act  of  April  6,  1937,  P.  L.  213. 

Section  1205.  In  all  school  districts,  all  contracts  with  professional 
employes  shall  be  in  writing,  in  duplicate,  and  shall  be  executed  on 
behalf  of  the  board  of  school  directors  (or  board  of  public  education) 
by  the  president  and  secretary  and  signed  by  the  professional  employe. 

Each  board  of  school  directors  (or  board  of  public  education)  in 
all  school  districts  in  this  Commonwealth  shall  hereafter  enter  into 
contracts,  in  writing,  with  each  professional  employe  who  has  satis- 
factorily completed  two  years  of  service  in  any  school  district  of  this 
Commonwealth.  Said  contracts  shall  contain  only  the  following: 

“It  is  agreed  by  and  between , 

Professional  Employe,  and  the  Board  of  Directors  (or  Board  of  Public 

Education)  of  the  school  district  of , Pennsylvania, 

that  said  professional  employe  shall,  under  the  authority  of  the  said 
board  and  its  successors,  and  subject  to  the  supervision  and  authority 
of  the  properly  authorized  superintendent  of  schools  or  supervising 

principal,  teach  in  the  said  school  district  for  a term  of 

months,  for  an  annual  compensation  of  $ , payable 

monthly  or  semimonthly  during  the  school  term  or  year,  less  the 
contributions  required  by  law  to  be  paid  to  the  Teachers’  Retirement 
Fund,  and  less  other  proper  deductions  for  loss  of  time. 

“This  contract  is  subject  to  the  provisions  of  the  act,  approved  the 
eighteenth  day  of  May,  one  thousand  nine  hundred  and  eleven  (Pam- 
phlet Laws,  three  hundred  nine),  entitled  ‘An  act  to  establish  a 
public  school  system  in  the  Commonwealth  of  Pennsylvania,  together 
with  the  provisions  by  which  it  shall  be  administered,  and  prescribing 
penalties  for  the  violation  thereof ; providing  revenue  to  establish  and 
maintain  the  same,  and  the  method  of  collecting  such  revenue;  and 
repealing  all  laws,  general,  special  or  local,  or  any  parts  thereof,  that 
are  or  may  be  inconsistent  therewith,  and  the  amendments  thereto.’ 

“And  it  is  further  agreed  by  the  parties  hereto  that  none  of 
the  provisions  of  this  act  may  be  waived  either  orally  or  in  writing, 
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and  that  this  contract  shall  continue  in  force  year  after  year,  with 
the  right  of  the  board  of  school  directors  (or  board  of  public  educa- 
tion) to  increase  the  compensation  over  the  compensation  herein  stated, 
from  time  to  time,  as  may  be  provided  under  the  provisions  and  proper 
operation  of  the  established  salary  schedule,  if  any,  for  the  school  dis- 
trict, subject  to  the  provisions  of  law  without  invalidating  any  other 
provision  of  this  contract,  unless  terminated  by  the  professional  em- 
ploye by  written  resignation  presented  sixty  days  before  resignation 
becomes  effective,  or  by  the  board  of  school  directors  (or  board  of 
public  education)  by  official  written  notice  presented  to  the  profes- 
sional employe:  Provided,  That  the  said  notice  shall  designate  the 
cause  for  the  termination  and  shall  state  that  an  opportunity  to  be 
heard  shall  be  granted  if  the  said  professional  employe  within  ten 
days  after  receipt  of  the  termination  notice,  presents  a written  re- 
quest for  such  a hearing.” 

(a)  The  only  valid  causes  for  termination  of  a contract  entered 
into  with  a professional  employe  in  accordance  with  the  provisions  of 
this  section  shall  be — immorality,  incompetency,  intemperance,  cruelty, 
persistent  negligence,  mental  derangement,  persistent  and  wilful  viola- 
tion of  the  school  laws  of  this  Commonwealth  on  the  part  of  the 
professional  employe. 

NOTE:  The  Act  of  July  28.  1941,  P.  L.  530,  adds  as  a cause  for  dismissal 
advocation  of  or  participating  in  un-American  or  subversive  doctrines. 

In  determining  whether  a professional  employe  shall  be  dismissed 
for  incompetency,  the  professional  employe  shall  be  rated  by 
an  approved  rating  system  which  shall  give  due  considera- 
tion to  personality,  preparation,  technique,  and  pupil  reaction,  in 
accordance  with  standards  and  regulations  for  such  scoring  as  de- 
fined by  rating  cards  to  be  prepared  by  the  Department  of  Public 
Instruction  immediately  following  the  effective  date  of  this  act,  and 
to  be  revised,  from  time  to  time,  by  the  Department  of  Public  In- 
struction with  the  cooperation  and  advice  of  a committee  appointed 
by  the  Superintendent  of  Public  Instruction,  including  representation 
from  county  and  district  superintendents  of  schools,  classroom  teachers, 
school  directors,  school  supervisors,  and  such  other  groups  or  interests 
as  the  Superintendent  of  Public  Instruction  may  deem  appropriate. 

Nothing  within  the  foregoing  enumeration  of  causes,  however,  shall 
be  interpreted  to  conflict  with  the  retirement  of  professional  employes 
upon  proper  evidence  of  disability,  or  the  election  by  professional 
employes  to  retire  during  the  period  of  voluntary  retirement,  or  the 
authority  of  the  board  of  school  directors  (or  the  board  of  public 
education)  to  require  professional  employes  to  retire  during  said 
period  of  voluntary  retirement,  or  the  compulsion  on  the  part  of  pro- 
fessional employes  to  retire  at  the  attainment  of  age  seventy:  Pro- 
vided, however,  That,  from  the  effective  date  of  this  act  until  the 
first  day  of  July,  one  thousand  nine  hundred  forty-one,  boards  of 
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school  directors  (or  boards  of  public  education)  may,  under  the  pro- 
visions of  this  section,  terminate  the  service  of  any  professional  em- 
ploye who  has  attained  to  the  age  of  sixty-eight;  from  the  first  day 
of  July,  one  thousand  nine  hundred  forty-one,  until  the  first  day  of 
July,  one  thousand  nine  hundred  forty-three,  any  professional  em- 
ploye who  has  attained  to  the  age  of  sixty-six;  from  the  first  day  of 
July,  one  thousand  nine  hundred  forty-five,  any  employe  who  has 
attained  to  the  age  of  sixty-four;  and  on  and  after  the  first  day  of 
July,  one  thousand  nine  hundred  forty-seven,  any  professional  em- 
ploye who  has  attained  to  the  age  of  sixty-two. 

(b)  Any  board  of  school  directors  (or  board  of  public  education) 
may  suspend  the  necessary  number  of  professional  employes,  for  the 
causes  hereinafter  enumerated: 

(1)  Substantial  decrease  in  pupil  enrollment  in  the  school  district; 

(2)  Curtailment  or  alteration  of  the  educational  program  on  recom- 
mendation of  the  superintendent,  concurred  in  by  the  board  of  school 
directors  (or  board  of  public  education),  approved  by  the  Department 
of  Public  Instruction,  as  a result  of  substantial  decline  in  class  or 
course  enrollments  or  to  conform  with  standards  of  organization  or 
educational  activities  required  by  law  or  recommended  by  the  Depart- 
ment of  Public  Instruction; 

(3)  Consolidation  of  schools,  whether  within  a single  district, 
through  a merger  of  districts,  or  as  a result  of  joint  board  agreements, 
when  such  consolidation  makes  it  unnecessary  to  retain  the  full  staff 
of  professional  employes. 

Whenever  a board  of  school  directors  (or  board  of  public  educa- 
tion) decreases  the  size  of  the  staff  of  professional  employes  under  the 
provisions  of  this  act,  the  suspensions  to  be  made  shall  be  determined 
by  the  county  superintendent  of  schools  or  the  district  superintendent, 
as  the  case  may  be,  on  the  basis  of  efficiency  rank  determined  by  rat- 
ings made  in  accordance  with  standards  and  regulations,  determined 
by  rating  cards  prepared  by  the  Department  of  Public  Instruction. 
It  shall  hereafter  be  the  duty  of  boards  of  school  directors  to  cause 
to  be  established  a permanent  record  system,  containing  ratings  for 
each  teacher  employed  within  the  district,  and  copies  of  all  ratings  for 
the  year  shall  be  transmitted  to  the  teacher  upon  his  or  her  request, 
or,  if  any  rating  during  the  year  is  unsatisfactory,  a copy  of  same 
shall  be  transmitted  to  the  teacher  concerned.  No  teacher  shall  be 
dismissed  under  this  act  unless  such  rating  records  have  been  kept 
on  file  by  the  board  of  school  directors. 

In  cases  in  which  suspensions  are  to  be  made,  professional  employes 
shall  be  retained  on  the  basis  of  seniority  rights  where  no  differences 
in  rating  are  found.  Seniority  rights  shall  also  prevail  where  there  is 
no  substantial  difference  in  rating.  In  cases  where  there  are  sub- 
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stantial  differences  in  rating  of  those  under  consideration  for  sus- 
pension, seniority  shall  be  given  consideration  in  accordance  with 
principles  and  standards  of  weighting  incorporated  in  the  rating  cards 
hereinbefore  referred  to:  Provided,  That  in  cases  in  which  suspensions 
are  to  be  made  during  the  school  term  immediately  following  the 
effective  date  of  this  act,  professional  employes  shall  be  retained  on 
the  basis  of  seniority  rights. 

No  employe  suspended  as  aforesaid  shall  be  prevented  from  engag- 
ing in  other  occupation  during  the  period  of  such  suspension.  Such 
professional  employes  shall  be  reinstated  in  the  inverse  order  of  their 
suspension.  No  new  appointment  shall  be  made  while  there  are  sus- 
pended professional  employes  available  who  are  properly  certified  to 
fill  such  vacancies. 

(c)  All  hearings,  under  the  provisions  of  this  section  or  any  other 
section  of  the  school  laws  pertaining  to  the  dismissal  or  the  termina- 
tion of  contracts  of  professional  employes,  shall  be  public,  unless  other- 
wise requested  by  the  party  against  whom  the  complaint  is  made. 

(cl)  Before  any  professional  employe  having  attained  a status  of 
permanent  tenure  is  dismissed  by  the  board  of  school  directors  (or 
board  of  public  education)  such  board  of  school  directors  (or  board 
of  public  education)  shall  furnish  such  professional  employe  with  a 
detailed  written  statement  of  the  charges  upon  which  his  or  her  pro- 
posed dismissal  is  based,  and  shall  conduct  a hearing.  A written  notice 
signed  by  the  president  and  attested  by  the  secretary  of  the  board 
of  school  directors  shall  be  forwarded  by  registered  mail  to  the  pro- 
fessional employe,  setting  forth  the  time  and  place,  when  and  where 
such  professional  employe  will  be  given  an  opportunity  to  be  heard, 
either  in  person  or  by  counsel,  or  both,  before  the  board  of  school 
directors,  and  setting  forth  a detailed  statement  of  the  charges  as 
hereinbefore  provided.  Such  hearing  shall  not  be  sooner  than  ten 
(10)  days  nor  later  than  fifteen  (15)  days  after  such  written  notice. 
At  such  hearing  all  testimony  offered,  including  that  of  complainants 
and  their  witnesses,  as  well  as  that  of  the  accused  professional  em- 
ploye and  his  or  her  witnesses,  shall  be  recorded  by  a competent  dis- 
interested public  stenographer  whose  service  shall  be  furnished  by 
the  school  district  at  its  expense.  Any  such  hearing  may  be  postponed, 
continued  or  adjourned  by  agreement  by  the  persons  charged  and  the 
board  of  school  directors  (or  board  of  public  education). 

(e)  The  board  shall  have  power  to  issue  subpoenas  requiring  the 
attendance  of  witnesses  at  any  hearing  and  shall  do  so  at  the  request 
of  the  party  against  whom  a complaint  is  made.  If  any  person  shall 
refuse  to  appear  and  testify  in  answer  to  any  subpoena  issued  by  the 
board,  any  party  interested  may  petition  the  court  of  common  pleas 
of  the  county  setting  forth  the  facts,  which  court  shall  thereupon 
issue  its  subpoena  commanding  such  person  to  appear  before  it,  there 
to  testify  as  to  the  matters  being  inquired  into.  Any  person  refusing 


10 


OPINIONS  OF  THE  SUPERINTENDENT 


to  testify  before  the  court  shall  be  held  for  contempt.  All  testimony 
at  any  hearing  shall  be  taken  under  oath,  and  any  member  of  the 
board  of  school  directors  (or  board  of  public  education)  shall  have 
power  to  administer  oaths  to  such  witnesses. 

(f)  After  fully  hearing  the  charges  or  complaints  and  hearing  all 
witnesses  produced  by  the  board  and  the  person  against  whom  the 
charges  are  pending,  and  after  full,  impartial  and  unbiased  considera- 
tion thereof,  the  board  of  school  directors  (or  board  of  public  educa- 
tion) shall  by  a two-thircls  vote  of  all  the  members  thereof,  to  be 
recorded  by  roll  call,  determine  whether  or  not  such  charges  or  com- 
plaints have  been  sustained  and  whether  the  evidence  substantiates 
such  charges  and  complaints,  and  in  accordance  with  such  determina- 
tion shall  discharge  such  professional  employe  or  shall  retain  such 
professional  employe  and  dismiss  the  complaint. 

(g)  No  member  of  any  board  of  school  directors  (or  board  of 
public  education)  shall  vote  on  any  roll  call  if  he  is  related  as  father, 
mother,  brother,  sister,  husband,  wife,  son,  daughter,  stepson,  step- 
daughter, grandchild,  nephew,  niece,  first  cousin,  sister-in-law,  brother- 
in-law,  uncle  or  aunt  to  the  professional  employe  involved  or  to  any 
of  the  parties  instituting  the  complaint. 

(h)  A written  notice  of  any  decision  of  the  board  of  school  di- 
rectors (or  board  of  public  education),  discharging  or  refusing  to  re- 
elect a professional  employe,  shall  be  sent  by  registered  mail  to  such 
professional  employe  at  his  or  her  last  known  address  within  ten  (10) 
days  after  such  hearing  is  actually  concluded. 

(i)  In  all  cases  where  the  final  decision  is  in  favor  of  the  pro- 
fessional employe,  the  charges  made  shall  be  physically  expunged 
from  the  records  of  the  board  of  school  directors  (or  board  of  public 
education),  and  in  all  such  cases,  there  shall  be  no  abatement  of  salary 
or  compensation,  but  a complete  official  transcript  of  the  records  of  the 
hearing  shall  be  delivered  to  the  one  against  whom  the  charges  were 
made. 

( j ) In  case  the  professional  employe  concerned  considers  him  or 
herself  aggrieved  by  the  action  of  the  board  of  school  directors  (or 
board  of  public  education),  an  appeal  by  petition,  setting  forth  the 
grounds  for  such  appeal,  may  be  taken  to  the  Superintendent  of  Public 
Instruction  at  Harrisburg.  Such  appeal  shall  be  filed  within  thirty 
(30)  days  of  receipt  by  registered  mail  of  the  written  notice  of  the 
decision  of  the  board,  and  a copy  of  such  appeal  shall  be  served  by 
registered  mail  on  the  secretary  of  the  school  board  (or  board  of 
public  education). 

The  Superintendent  of  Public  Instruction  shall  fix  a day  and  time 
for  hearing,  which  shall  be  not  sooner  than  ten  (10)  days  nor  more 
than  thirty  (30)  days  after  presentation  of  such  petition,  and  shall 
give  wu’itten  notice  to  all  parties  interested. 
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The  Superintendent  of  Public  Instruction  shall  review  the  official 
transcript  of  the  record  of  the  hearing  before  the  board,  and  may 
hear  and  consider  such  additional  testimony  as  he  may  deem  advis- 
able to  enable  him  to  make  a proper  order.  At  said  hearing  the 
litigants  shall  have  the  right  to  be  heard  in  person  or  by  counsel 
or  both. 

After  hearing  and  argument  and  reviewing  all  the  testimony  filed 
or  taken  before  him,  the  Superintendent  of  Public  Instruction  shall 
enter  such  order,  either  affirming  or  reversing  the  action  of  the  board 
of  school  directors,  as  to  him  appears  just  and  proper. 

The  ruling  or  decision  of  the  Superintendent  of  Public  Instruction 
shall  be  final,  unless,  within  thirty  (30)  days  after  receipt  by  regis- 
tered mail  of  written  notice  of  the  decision  or  order  of  the  Super- 
intendent of  Public  Instruction,  an  appeal,  which  may  be  taken  by 
either  party,  is  taken  therefrom  to  the  court  of  common  pleas  of  a 
county  in  which  the  district  is  located.  A copy  of  such  appeal  shall 
be  filed,  in  writing,  in  the  office  of  the  prothonotary  in  the  county,  and 
a copy  shall  be  served  on  the  Superintendent  of  Public  Instruction, 
either  by  filing  the  said  notice  of  appeal  in  the  office  of  the  Super- 
intendent of  Public  Instruction  or  by  delivering  the  same  to  the  Su- 
perintendent of  Public  Instruction. 

When  appeal  is  taken  from  the  decision  of  the  Superintendent  of 
Public  Instruction  to  the  court  of  common  pleas  of  the  county  in 
which  the  district  is  located,  the  judge  of  the  court  of  common  pleas 
to  whom  such  petition  is  presented  shall  fix  a date  for  hearing  by  the 
court,  which  shall  be  not  sooner  than  ten  (10)  days  nor  more  than 
twenty  (20)  days  after  the  presentation  of  such  petition.  If  the  pro- 
fessional employe  aggrieved  shall  so  request  in  his  petition,  such 
hearing  shall  be  de  novo.  Upon  the  hearing  of  said  petition,  the  court 
shall  make  whatever  order  it  considers  just,  either  affirming  or  re- 
versing the  action  of  the  Superintendent  of  Public  Instruction,  and 
stating  plainly  whether  the  professional  employe  is  to  be  discharged, 
refused  re-election  or  is  to  be  retained.  (Amended  April  6,  1937,  P.  L. 
213;  June  20,  1939,  P.  L.  482;  May  16,  1945,  P.  L.  587.) 

NOTE:  Sections  3,  4.  and  5 of  Act  of  June  20,  1939,  P.  L.  482,  provide  as 
follows: 

Section  3.  No  provision  of  this  act  shall  be  construed  as  requiring 
any  professional  employe,  now  under  contract,  to  serve  any  period 
of  probation,  or  to  require  or  authorize  any  school  district  to  deprive 
any  present  professional  employe  of  any  of  the  rights,  benefits  or 
privileges  herein  accorded  regular  full-time  professional  employes. 

Section  4.  The  provisions  of  this  act  shall  be  severable,  and  if 
any  of  its  provisions  shall  be  held  to  be  unconstitutional  the  decision 
of  the  court  as  to  those  provisions  shall  not  affect  the  validity  of  the 
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remaining  provisions  of  this  act.  It  is  hereby  declared  as  the  legisla- 
tive intent  that  this  act  would  have  been  adopted  by  the  General 
Assembly  had  such  unconstitutional  provision  or  provisions  not  been 
included  herein. 

Section  5.  This  act  shall  become  effective  immediately  upon  final 
enactment. 

Section  1205-A.  The  salary  of  any  district  superintendent,  as- 
sistant district  superintendent  or  other  professional  employe  as  de- 
fined in  this  act  in  any  of  the  school  districts  of  the  Commonwealth 
may  be  increased  at  any  time  during  the  term  for  which  such  person 
is  employed,  whenever  the  Board  of  School  Directors  or  Board  of 
Public  Education  of  the  district  deems  it  necessary  or  advisable  to 
do  so,  but  there  shall  be  no  demotion  of  any  professional  employe, 
either  in  salary  or  in  type  of  position,  without  the  consent  of  the  said 
employe,  or  if  such  consent  is  not  received,  then  such  demotion  shall 
be  subject  to  the  right  to  a hearing  before  the  Board  of  School  Di- 
rectors (or  Board  of  Public  Education),  and  an  appeal  in  the  same 
manner  as  hereinbefore  provided  in  the  case  of  the  dismissal  of  a 
professional  employe.  (Amended  April  6,  1937,  P.  L.  213.) 

Section  1205-B.  No  contract  in  effect  at  the  enactment  of  this 
act  shall  be  terminated,  except  in  accordance  with  the  provisions  of 
this  act.  (Act  of  April  6,  1937,  P.  L.  213.) 
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PROVISIONS  OF  THE  TEACHERS’  TENURE  LAW 

Part  II 

Provisions  of  the  Act  of  March  10,  1949,  P.  L.  30,  as  amended 
Sections  1101  to  1132  of  the  Public  School  Code  of  1949 

(a)  Definitions 

Section  1101.  Definitions. — As  used  in  this  article, 

(1)  The  term  “professional  employe”  shall  include  those  who  are 
certified  as  teachers,  supervisors,  supervising  principals,  principals, 
directors  of  vocational  education,  dental  hygienists,  visiting  teachers, 
home  and  school  visitors,  school  counselors,  school  secretaries,  the 
selection  of  whom  is  on  the  basis  of  merit  as  determined  by  eligibility 
lists,  and  school  nurses.  (Amended  May  14,  1949,  P.  L.  1365.) 

(2)  The  term  “substitute”  shall  mean  any  individual  who  has  been 
employed  to  perform  the  duties  of  a regular  professional  employe 
during  such  period  of  time  as  the  regular  professional  employe  is 
absent  on  sabbatical  leave  or  for  other  legal  cause  authorized  and  ap- 
proved by  the  board  of  school  directors  or  to  perform  the  duties  of 
a temporary  professional  employe  who  is  absent. 

NOTE:  By  the  Act  approved  January  14,  1952,  P.  L.  2018,  Section  2518 
of  the  Public  School  Code  of  1949  was  amended  by  the  addition  of  the  follow- 
ing provision:  “Any  school  district  that  employs  a substitute  after  July  first, 
one  thousand  nine  hundred  fifty-two,  in  a position  where  a vacancy  exists 
for  a full  year  or  more,  without  the  specific  approval  of  the  Superintendent 
of  Public  Instruction,  shall  forfeit  one  reimbursement  unit  for  each  substitute 
so  employed.” 

(3)  The  term  “temporary  professional  employe”  shall  mean  any 
individual  who  has  been  employed  to  perform,  for  a limited  time,  the 
duties  of  a newly  created  position  or  of  a regular  professional  employe 
whose  services  have  been  terminated  by  death,  resignation,  suspension 
or  removal. 

(b)  Employment 

Section  1106.  Duty  to  Employ. — The  board  of  school  directors  in 
every  school  district  shall  employ  the  necessary  qualified  professional 
employes,  substitutes  and  temporary  professional  employes  to  keep 
the  public  schools  open  in  their  respective  districts  in  compliance  with 
the  provisions  of  this  act. 

Section  1107.  Special  Teachers. — The  board  of  school  directors  in 
every  school  district  may  employ  such  special  teachers,  qualified  as 
herein  provided,  as  they  may  deem  necessary  for  any  of  the  public 
schools  or  departments  thereof  in  the  district. 

Section  1108.  Temporary  Professional  Employes. — (a)  It  shall  be 
the  duty  of  the  county  superintendent  of  schools  or  the  district 
superintendent,  as  the  case  may  be,  to  notify  each  temporary  profes- 
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sional  employe,  at  least  twice  each  year  during  the  period  of  his  or 
her  employment,  of  the  professional  quality,  professional  progress,  and 
rating  of  his  or  her  services.  No  temporary  professional  employe  shall 
be  dismissed  unless  rated  unsatisfactory,  and  notification,  in  writing, 
of  such  unsatisfactory  rating  shall  have  been  furnished  the  employe 
within  ten  (10)  days  following  the  date  of  such  rating.  The  rating  of 
a temporary  professional  employe  shall  be  clone  as  provided  in  section 
one  thousand  one  hundred  twenty-three  of  this  act. 

(b)  A temporary  professional  employe  whose  work  has  been 
certified  by  the  county  superintendent  of  schools  or  the  district  superin- 
tendent to  the  secretary  of  the  school  district,  during  the  last  four  (4) 
months  of  the  second  year  of  such  service,  as  being  satisfactory  shall 
thereafter  be  a “professional  employe”  within  the  meaning  of  this 
article.  The  attainment  of  this  status  shall  be  recorded  in  the  records 
of  the  board  and  written  notification  thereof  shall  be  sent  also  to  the 
employe.  The  employe  shall  then  be  tendered  forthwith  a regular 
contract  of  employment  as  provided  for  professional  employes.  No 
professional  employe  who  has  attained  tenure  status  in  any  school 
district  of  this  Commonwealth  shall  thereafter  be  required  to  serve 
as  a temporary  professional  employe  before  being  tendered  such  a 
contract  when  employed  by  any  other  school  district. 

(c)  Any  temporary  professional  employe  who  is  not  tendered  a 
regular  contract  of  employment  at  the  end  of  two  years  of  service, 
rendered  as  herein  provided,  shall  be  given  a written  statement  signed 
by  the  president  and  secretary  of  the  board  of  school  directors  and 
setting  forth  explicitly  the  reason  for  such  refusal. 

(d)  Temporary  professional  employes  shall  for  all  purposes,  except 
tenure  status,  be  viewed  in  law  as  full-time  employes,  and  shall  enjoy 
all  the  rights  and  privileges  of  regular  full-time  employes.  (Amended 
August  10,  1951,  P.  L.  1157.) 

Section  1109.  Qualifications. — Every  teacher  employed  to  teach 
in  the  public  schools  of  this  Commonwealth  must  be  a person  of  good 
moral  character,  must  be  at  least  eighteen  years  of  age,  and  must  be 
a citizen  of  the  United  States:  Provided,  That  citizenship  may  be 
waived  in  the  case  of  exchange  teachers  not  permanently  employed, 
and  teachers  employed  for  the  purpose  of  teaching  foreign  languages. 

Every  principal  appointed  after  August  thirty-first,  one  thousand 
nine  hundred  fifty-three,  employed  in  the  public  schools  of  this  Com- 
monwealth, who  devotes  one-half  or  more  of  his  time  to  supervision 
and  administration,  shall  be  properly  certificated  by  the  Department 
of  Public  Instruction  in  accordance  with  such  standards  as  the  State 
Council  of  Education  may  establish.  (Amended  June  28,  1951,  P.  L. 
930.) 

NOTE:  Persons  refusing  or  failing  to  take  the  loyalty  oath  may  not  be 
employed.  See  (3307)  to  (3320.3)  below. 

Section  1110.  (Repealed  May  9,  1949,  P.  L.  939.1 
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Section  1111.  Employment  of  Relatives  of  School  Directors. — No 
teacher  shall  be  employed,  by  any  board  of  school  directors,  who  is 
related  to  any  member  of  the  board;  as,  father,  mother,  brother,  sister, 
husband,  wife,  son,  daughter,  stepson,  stepdaughter,  grandchild, 
nephew,  niece,  first  cousin,  sister-in-law,  brother-in-law,  uncle,  or  aunt, 
unless  such  teacher  receives  the  affirmative  votes  of  three-fourths  of 
all  members  of  the  board. 

Section  1112.  Religious  Garb,  Insignia,  etc.,  Prohibited;  Penalty. 
— (a)  '"No  teacher  in  any  public  school  shall  wear  in  said  school  or 
while  engaged  in  the  performance  of  his  duty  as  such  teacher  any 
dress,  mark,  emblem  or  insignia  indicating  the  fact  that  such  teacher 
is  a member  or  adherent  of  any  religious  order,  sect  or  denomination. 

(b)  Any  teacher  employed  in  any  of  the  public  schools  of  this 
Commonwealth  who  violates  the  provisions  of  this  section  shall  be 
suspended  from  employment  in  such  school  for  the  term  of  one  year, 
and  in  case  of  a second  offense  by  the  same  teacher  he  shall  be 
permanently  disqualified  from  teaching  in  said  school.  Any  public 
school  director  who  after  notice  of  any  such  violation  fails  to  comply 
with  the  provisions  of  this  section  shall  be  guilty  of  a misdemeanor, 
and  upon  conviction  of  the  first  offense,  shall  be  sentenced  to  pay  a 
fine  not  exceeding  one  hundred  dollars  ($100),  and  on  conviction  of 
a second  offense,  the  offending  school  director  shall  be  sentenced  to 
pay  a fine  not  exceeding  one  hundred  dollars  ($100)  and  shall  be 
deprived  of  his  office  as  a public  school  director.  A person  thus  twice 
convicted  shall  not  be  eligible  to  appointment  or  election  as  a director 
of  any  public  school  in  this  Commonwealth  within  a period  of  five  (5) 
years  from  the  date  of  his  second  conviction. 

(c)  Tenure 

Section  1121.  Contracts ; Execution;  Form. — In  all  school  districts, 
all  contracts  with  professional  employes  shall  be  in  writing,  in  dupli- 
cate, and  shall  be  executed  on  behalf  of  the  board  of  school  directors 
by  the  president  and  secretary  and  signed  by  the  professional  employe. 

Each  board  of  school  directors  in  all  school  districts  shall  hereafter 
enter  into  contracts,  in  writing,  with  each  professional  employe  who 
has  satisfactorily  completed  two  (2)  years  of  service  in  any  school 
district  of  this  Commonwealth.  Said  contracts  shall  contain  only  the 
following: 

“It  is  agreed  by  and  between , Professional 

Employe,  and  the  Board  of  Directors  (or  Board  of  Public  Education) 

of  the  school  district  of , Pennsylvania,  that  said 

professional  employe  shall,  under  the  authority  of  the  said  board  and 
its  successors,  and  subject  to  the  supervision  and  authority  of  the 
properly  authorized  superintendent  of  schools  or  supervising  principal, 
serve  as  a professional  employe  in  the  said  school  district  for  a term  of 

* “That”  precedes  “No”  in  original. 
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months,  for  an  annual  compensation  of  $ , 

payable  monthly  or  semimonthly  during  the  school  term  or  year,  less 
contribution  required  by  law  to  be  paid  to  the  Public  School  Employes’ 
Retirement  Fund,  and  less  other  proper  deductions  for  loss  of  time. 

“This  contract  is  subject  to  the  provisions  of  the  ‘Public  School  Code 
of  1949’  and  the  amendments  thereto. 

“And  it  is  further  agreed  by  the  parties  hereto  that  none  of  the 
provisions  of  this  act  may  be  waived  either  orally  or  in  writing, 
and  that  this  contract  shall  continue  in  force  year  after  year,  with  the 
right  of  the  board  of  school  directors  (or  board  of  public  education) 
to  increase  the  compensation  over  the  compensation  herein  stated, 
from  time  to  time,  as  may  be  provided  under  the  provisions  and  proper 
operation  of  the  established  salary  schedule,  if  any,  for  the  school 
district,  subject  to  the  provisions  of  law  without  invalidating  any  other 
provision  of  this  contract,  unless  terminated  by  the  professional  em- 
ploye by  written  resignation  presented  sixty  (60)  days  before  resig- 
nation becomes  effective,  or  by  the  board  of  school  directors  (or  board 
of  public  education)  by  official  written  notice  presented  to  the  profes- 
sional employe:  Provided,  That  the  said  notice  shall  designate  the 
cause  for  the  termination  and  shall  state  that  an  opportunity  to  be 
heard  shall  be  granted  if  the  said  professional  employe  within  ten  (10) 
days  after  receipt  of  the  termination  notice,  presents  a written  request 
for  such  hearing.”  (Amended  May  9,  1949,  P.  L.  939.) 

Section  1122.  Causes  for  Termination  of  Contract. — The  only 
valid  causes  for  termination  of  a contract  heretofore  or  hereafter 
entered  into  with  a professional  employe  shall  be  immorality,  in- 
competency, intemperance,  cruelty,  persistent  negligence,  mental 
derangement,  advocation  of  or  participating  in  un-American  or  sub- 
versive doctrines,  persistent  and  wilful  violation  of  the  school  laws  of 
this  Commonwealth  on  the  part  of  the  professional  employe:  Provided, 
That  boards  of  school  directors  may  terminate  the  service  of  any 
professional  employe  who  has  attained  to  the  age  of  sixty-two. 

Nothing  within  the  foregoing  enumeration  of  causes  shall  be  inter- 
preted to  conflict  with  the  retirement  of  professional  employes  upon 
proper  evidence  of  disability,  or  the  election  by  professional  employes 
to  retire  during  the  period  of  voluntary  retirement,  or  the  authority  of 
the  board  of  school  directors  to  require  professional  employes  to  retire 
during  said  period  of  voluntary  retirement,  or  the  compulsion  on  the 
part  of  professional  employes  to  retire  at  the  attainment  of  age  seventy. 
(Amended  May  9,  1949,  P.  L.  939.) 

NOTE:  Repealed  insofar  as  it  authorizes  termination  of  the  contract  of  a 
professional  employe  for  advocating  or  participating  in  un-American  or  sub- 
versive doctrines  by  Section  16  of  the  act  approved  December  22,  1951,  P.  L. 
1726,  “Pennsylvania  Loyalty  Act,”  effective  March  1,  1952.  See  (3307)  to 
(3320)  below. 

For  participation  in  strikes,  see  (3302)  to  (3306)  below. 
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Section  1123.  Rating  System. — In  determining  whether  a profes- 
sional employe  shall  be  dismissed  for  incompetency,  and  in  rating  the 
services  oj  a temporary  professional  employe,  the  professional  em- 
ploye or  temporary  professional  employe  shall  be  rated  by  an  approved 
rating  system  which  shall  give  due  consideration  to  personality,  prepa- 
ration, technique,  and  pupil  reaction,  in  accordance  with  standards  and 
regulations  for  such  scoring  as  defined  by  rating  cards  to  be  prepared 
by  the  Department  of  Public  Instruction,  and  to  be  revised,  from  time 
to  time,  by  the  Department  of  Public  Instruction  with  the  cooperation 
and  advice  of  a committee  appointed  by  the  Superintendent  of  Public 
Instruction,  including  representation  from  county  and  district  superin- 
tendents of  schools,  classroom  teachers,  school  directors,  school 
supervisors,  and  such  other  groups  or  interests  as  the  Superintendent 
of  Public  Instruction  may  deem  appropriate.  Rating  shall  be  done 
by  or  under  the  supervision  of  the  county  or  district  superintendent 
of  schools  or,  if  so  directed  by  him,  the  same  may  be  done  by  an  as- 
sociate superintendent,  an  assistant  superintendent,  a supervising 
principal,  a supervisor,  or  a principal,  who  has  supervision  over  the 
work  of  the  professional  employe  or  temporary  professional  employe 
who  is  being  rated:  Provided,  That  no  unsatisfactory  rating  shall  be 
valid  unless  approved  by  the  county  or  district  superintendent. 
(Amended  August  10,  1951,  P.  L.  1157.) 

Section  1124.  Causes  for  Suspension. — Any  board  of  school  di- 
rectors may  suspend  the  necessary  number  of  professional  employes, 
for  any  of  the  causes  hereinafter  enumerated: 

(1)  Substantial  decrease  in  pupil  enrollment  in  the  school  district  ; 

(2)  Curtailment  or  alteration  of  the  educational  program  on  recom- 
mendation of  the  superintendent,  concurred  in  by  the  board  of  school 
directors,  approved  by  the  Department  of  Public  Instruction,  as  a 
result  of  substantial  decline  in  class  or  course  enrollments  or  to 
conform  with  standards  of  organization  or  educational  activities  re- 
quired by  law  or  recommended  by  the  Department  of  Public 
Instruction; 

(3)  Consolidation  of  schools,  whether  within  a single  district, 
through  a merger  of  districts,  or  as  a result  of  joint  board  agreements, 
when  such  consolidation  makes  it  unnecessary  to  retain  the  full  staff 
of  professional  employes. 

Section  1125.  Suspensions  and  Reinstatements ; How  Made. — (a) 
Whenever  a board  of  school  directors  decreases  the  size  of  the  staff 
of  professional  employes,  the  suspensions  to  be  made  shall  be  de- 
termined by  the  county  superintendent  of  schools  or  the  district 
superintendent,  as  the  case  may  be,  on  the  basis  of  efficiency  rank 
determined  by  ratings  made  in  accordance  with  standards  and  regu- 
lations, determined  by  rating  cards  prepared  by  the  Department  of 
Public  Instruction,  as  required  by  section  one  thousand  one  hundred 
twenty-three  of  this  act.  It  shall  be  the  duty  of  boards  of  school 
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directors  to  cause  to  be  established  a permanent  record  system,  con- 
taining ratings  for  each  professional  employe  employed  within  the 
district.  Copies  of  all  ratings  for  the  year  shall  be  transmitted  to  the 
professional  employe  upon  his  or  her  request,  or,  if  any  rating  during 
the  year  is  unsatisfactory,  a copy  of  same  shall  be  transmitted  to  the 
professional  employe  concerned.  No  professional  employe  shall  be 
dismissed  under  this  act  unless  such  rating  records  have  been  kept  on 
file  by  the  board  of  school  directors:  Provided,  That  boards  of  school 
directors  in  districts  under  supervision  of  the  county  superintendent 
may  establish  a filing  system  for  rating  cards  in  the  office  of  the  county 
superintendent  of  schools.  (Amended  April  20,  1949,  P.  L.  621.) 

(b)  In  cases  in  which  suspensions  are  to  be  made,  professional  em- 
ployes shall  be  retained  on  the  basis  of  seniority  rights,  acquired  within 
the  school  district  of  current  employment,  where  no  differences  in 
rating  are  found.  Seniority  rights  shall  also  prevail  where  there  is 
no  substantial  difference  in  rating.  In  cases  where  there  are  substantial 
differences  in  rating  of  those  under  consideration  for  suspension, 
seniority  shall  be  given  consideration  in  accordance  with  principles 
and  standards  of  weighting  incorporated  in  the  rating  cards. 

(c)  No  suspended  employe  shall  be  prevented  from  engaging  in 
other  occupation  during  the  period  of  such  suspension.  Suspended 
professional  employes  shall  be  reinstated  in  the  inverse  order  of  their 
suspension.  No  new  appointment  shall  be  made  while  there  are 
suspended  professional  employes  available,  who  are  properly  certified 
to  fill  such  vacancies. 

Section  1126.  Public  Hearings;  Exceptions. — All  hearings,  under 
the  provisions  of  this  article  or  any  other  provision  of  the  school  laws 
pertaining  to  the  dismissal  or  the  termination  of  contracts  of  profes- 
sional employes,  shall  be  public,  unless  otherwise  requested  by  the 
party  against  whom  the  complaint  is  made. 

Section  1127.  Procedure  on  Dismissals;  Charges;  Notice;  Hearing. 
— Before  any  professional  employe  having  attained  a status  of 
permanent  tenure  is  dismissed  by  the  board  of  school  directors,  such 
board  of  school  directors  shall  furnish  such  professional  employe  with 
a detailed  written  statement  of  the  charges  upon  which  his  or  her 
proposed  dismissal  is  based  and  shall  conduct  a hearing.  A written 
notice  signed  by  the  president  and  attested  by  the  secretary  of  the 
board  of  school  directors  shall  be  forwarded  by  registered  mail  to 
the  professional  employe  setting  forth  the  time  and  place  when  and 
where  such  professional  employe  will  be  given  an  opportunity  to  be 
heard  either  in  person  or  by  counsel,  or  both,  before  the  board  of 
school  directors  and  setting  forth  a detailed  statement  of  the  charges. 
Such  hearing  shall  not  be  sooner  than  ten  (10)  days  nor  later  than 
fifteen  (15)  days  after  such  written  notice.  At  such  hearing  all 
testimony  offered,  including  that  of  complainants  and  their  witnesses, 
as  well  as  that  of  the  accused  professional  employe  and  his  or  her 
witnesses,  shall  be  recorded  by  a competent  disinterested  public 
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stenographer  whose  services  shall  be  furnished  by  the  school  district 
at  its  expense.  Any  such  hearing  may  be  postponed,  continued  or 
adjourned. 

Section  1128.  Subpoenas;  Testimony. — The  board  shall  have 
power  to  issue  subpoenas  requiring  the  attendance  of  witnesses  at  any 
hearing  and  shall  do  so  at  the  request  of  the  party  against  whom  a 
complaint  is  made.  If  any  person  shall  refuse  to  appear  and  testify 
in  answer  to  any  subpoena  issued  by  the  board,  any  party  interested 
may  petition  the  court  of  common  pleas  of  the  county  setting  forth 
the  facts,  which  court  shall  thereupon  issue  its  subpoena  command- 
ing such  person  to  appear  before  it,  there  to  testify  as  to  the  matters 
being  inquired  into.  Any  person  refusing  to  testify  before  the  court 
shall  be  held  for  contempt.  All  testimony  at  any  hearing  shall  be 
taken  under  oath,  and  any  member  of  the  board  of  school  directors 
shall  have  power  to  administer  oaths  to  such  witnesses. 

Section  1129.  Vote  Required  for  Dismissals. — -After  full  hearing 
the  charges  or  complaints  and  hearing  all  witnesses  produced  by  the 
board  and  the  person  against  whom  the  charges  are  pending,  and 
after  full,  impartial  and  unbiased  consideration  thereof,  the  board  of 
school  directors  shall  by  a two-thirds  vote  of  all  the  members  thereof, 
to  be  recorded  by  roll  call,  determine  whether  such  charges  or  com- 
plaints have  been  sustained  and  whether  the  evidence  substantiates 
such  charges  and  complaints,  and  if  so  determined  shall  discharge 
such  professional  employe.  If  less  than  two-thirds  of  all  of  the 
members  of  the  board  vote  in  favor  of  discharge,  the  professional 
employe  shall  be  retained  and  the  complaint  shall  be  dismissed. 

No  member  of  any  board  of  school  directors  shall  vote  on  any  roll 
call  if  he  is  related  as  father,  mother,  brother,  sister,  husband,  wife, 
son,  daughter,  stepson,  stepdaughter,  grandchild,  nephew,  niece,  first 
cousin,  sister-in-law,  brother-in-law,  uncle  or  aunt  to  the  professional 
employe  involved  or  to  any  of  the  parties  instituting  the  complaint. 

Section  1130.  Notice  of  Discharge;  Procedure  on  Decision  Favor- 
able to  Employe. — A written  notice  of  any  decision  of  the  board  of 
school  directors  discharging  a professional  employe,  shall  be  sent  by 
registered  mail  to  such  professional  employe  at  his  or  her  last  known 
address  within  ten  (10)  days  after  such  hearing  is  actually  concluded. 

In  all  cases  where  the  final  decision  is  in  favor  of  the  professional 
employe,  the  charges  made  shall  be  physically  expunged  from  the 
records  of  the  board  of  school  directors,  but  a complete  official 
transcript  of  the  records  of  the  hearing  shall  be  delivered  to  the  one 
against  whom  the  charges  were  made.  In  all  such  cases  there  shall 
be  no  abatement  of  salary  or  compensation. 

Section  1131.  Appeals  to  Superintendent  of  Public  Instruction. — 
In  case  the  professional  employe  concerned  considers  himself  or  her- 
self aggrieved  by  the  action  of  the  board  of  school  directors,  an  appeal 
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by  petition,  setting  forth  the  grounds  for  such  appeal,  may  be  taken 
to  the  Superintendent  of  Public  Instruction  at  Harrisburg.  Such 
appeal  shall  be  filed  within  thirty  (30)  days  after  receipt  by  regis- 
tered mail  of  the  written  notice  of  the  decision  of  the  board.  A copy 
of  such  appeal  shall  be  served  by  registered  mail  on  the  secretary  of 
the  school  board. 

The  Superintendent  of  Public  Instruction  shall  fix  a day  and  time 
for  hearing,  which  shall  be  not  sooner  than  ten  (10)  days  nor  more 
than  thirty  (30)  days  after  presentation  of  such  petition,  and  shall 
give  written  notice  to  all  parties  interested. 

The  Superintendent  of  Public  Instruction  shall  review  the  official 
transcript  of  the  record  of  the  hearing  before  the  board,  and  may  hear 
and  consider  such  additional  testimony  as  he  may  deem  advisable  to 
enable  him  to  make  a proper  order.  At  said  hearing  the  litigants 
shall  have  the  right  to  be  heard  in  person  or  by  counsel  or  both. 

After  hearing  and  argument  and  reviewing  all  the  testimony  filed 
or  taken  before  him,  the  Superintendent  of  Public  Instruction  shall 
enter  such  order,  either  affirming  or  reversing  the  action  of  the  board 
of  school  directors,  as  to  him  appears  just  and  proper. 

Section  1132.  Appeals  to  Court. — (a)  The  ruling  or  decision  of 
the  Superintendent  of  Public  Instruction  shall  be  final,  unless,  within 
thirty  (30)  days  after  receipt  by  registered  mail  of  written  notice 
of  the  decision  or  order  of  the  Superintendent  of  Public  Instruction, 
an  appeal,  which  may  be  taken  by  either  party,  is  taken  therefrom 
to  the  court  of  common  pleas  of  the  county  in  which  the  district  is 
located,  except  in  Allegheny  County  where  the  appeal  shall  be  to  the 
County  Court  of  Allegheny.  A copy  of  such  appeal  shall  be  filed,  in 
writing,  in  the  office  of  the  prothonotary,  and  a copy  shall  be  served 
on  the  Superintendent  of  Public  Instruction  or  by  delivering  the  same 
to  the  Superintendent  of  Public  Instruction. 

(b)  When  appeal  is  taken  from  the  decision  of  the  Superintendent 
of  Public  Instruction  to  the  court  of  common  pleas  of  the  county  in 
which  the  district  is  located  or  to  County  Court  of  Allegheny  County , 
the  judge  of  the  court  of  common  pleas  to  whom  such  petition  is 
presented  shall  fix  a date  for  hearing  by  the  court,  which  shall  be  not 
sooner  than  ten  (10)  days  nor  more  than  twenty  (20)  days  after  the 
presentation  of  such  petition.  If  the  professional  employe  aggrieved 
shall  so  request  in  his  petition,  such  hearing  shall  be  de  novo.  Upon 
the  hearing  of  said  petition,  the  court  shall  make  whatever  order  it 
considers  just,  either  affirming  or  reversing  the  action  of  the  Superin- 
tendent of  Public  Instruction,  and  stating  plainly  whether  the  profes- 
sional employe  is  to  be  discharged  or  is  to  be  retained.  (Subsec.  (b) 
amended  May  9,  1949,  P.  L.  939.  Amended  September  26,  1951, 
P.  L.  1448.) 
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SUMMARY  OF  DISPOSITION  OF  APPEALS 

July  1,  1952 

Number  of  cases  appealed  to  the  Superintendent 94 

Number  of  decisions  handed  down 83 

Number  of  opinions  to  be  written  or  released 3 

Hearing  denied  by  Superintendent  without  opinion  (Burkey,  et  ah, 
v.  Luzerne  Township)  1 

Hearing  held  but  no  opinion  released  because  parties  reached 
amicable  settlement  and  opinion  was,  therefore,  not  necessary 
(Johnson  v.  Millville)  1 

Appeals  withdrawn  (Williams  v.  Palmerton;  Leaman  v.  Tred- 
yffrin-Easttown  Joint;  Vassia  v.  Wesleyville  Borough;  Craig  v. 
Bellevue;  Mercer  v.  Coraopolis)  5 

Hearing  held:  appellant  subsequently  resigned:  case  discontinued 
(Hetrick  v.  Norwin  Union  High  School)  1 


SUMMARY  OF  OPINIONS  OF  THE  SUPERINTENDENT  OF 
PUBLIC  INSTRUCTION 


Decisions  in  favor  of  teacher  . 
Opinion  No. 

1.  Briggs  v.  Huston  Township 

2.  Askey  v.  Young  Township 

3.  Becker  v.  Pine  Grove  Township 

4.  Brown  v.  Bethlehem  City 

6.  Kelly  v.  W.  Mahanoy  Township 

7.  Ramik  v.  Dickson  City 

8.  McHugh  v.  Foster  Township 

9.  Horan  v.  Gilberton  Borough 

10.  Paulsen  v.  Lehighton  Borough 

12.  Bryner  v.  Spruce  Hill  Township 

13.  Quasunella  v.  W.  Pike  Run 

Township 

14.  Shelesky  v.  New  Philadelphia 

Borough 

15.  Graff  et  al.  v.  Kuipmont  Borough 

21.  Howorth  v.  Wilkes-Barre  City 

22.  Wilson  v.  Upper  Tyrone  Town- 

ship 

25.  Soper  v.  Hillsgrove  Township 

26.  Batrus  v.  Altoona  City 

27.  Morgan  v.  Newport  Township 

28.  Snyder  v.  Ambridge  Borough 

30.  Wilson  v.  Upper  Tyrone  Town- 

ship 

31.  Gillies  v.  Wilmerding  Borough 

32.  Truscott  v.  Jermyn  Borough 
34.  Loftus  v.  Old  Forge  Borough 


47 

Opinion  No. 

38.  Morris  v.  Menallen  Township 

40.  Sinton  v.  Cass  Township 

41.  Leahey  v.  Dunmore  Borough 

43.  Hines  v.  Dunmore  Borough 

44.  Karlovich  v.  Mount  Carmel 

T ownship 

46.  Truscott  v.  Jermyn  Borough 

47.  Nethercoat  v.  Smith  Township 

48.  Brown  v.  Bethlehem  City 

49.  Melvin  v.  Pittsburgh 

52.  Melvin  v.  Pittsburgh 

53.  Madison  v.  Washington  Town- 

ship 

57.  Bennie  v.  Fell  Township 

58.  DeMaria  v.  Kline  Township 

59.  Martin  v.  Pen  Argyl  Borough 

61.  Kula  v.  Georges  Township 

62.  Gibbons  v.  Plains  Township 

63.  Cotter  v.  Plains  Township 

65.  McHugh  v.  Wilkes-Barre  Town- 
ship 

68.  W'ood  v.  Tinicum  Township 

70.  Byers  v.  Wheatfield  Township 

71.  Houtz  v.  Coraopolis  Borough 
75.  Miller  v.  Whitehall  Township 
79.  Rankin  v.  Broadtop  Township 
83.  Fague  v.  Muncy  Township 
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SUMMARY  OF  OPINIONS  OF  THE  SUPERINTENDENT  OF 
PUBLIC  INSTRUCTION  (Concluded) 

Decision  in  favor  of  board  of  school  directors 20 


Opinion  No. 

5.  Hancock  v.  Pittsburgh  City 

23.  Miller  v.  Morris  Township 

24.  Huddle  v.  N.  Woodbury,  Taylor 
and  Huston  Townships 

29.  Mulhollen  v.  Summerhill  Town- 
ship 

33.  Wesenberg  v.  Bethlehem  City 

35.  Snyder  v.  Ambridge  Borough 
37.  Daher  v.  Bridgeport  Borough 
45.  Bryan  v.  Jennerstown  Borough 

50.  Hausman  v.  Slatington  Borough 

51.  Barrass  v.  Donora  Borough 

No  jurisdiction  

Opinion  No. 

11.  Dunn  and  Steinberg  v.  Philadel- 
phia 

16.  Hornstein  v.  Monaca  Borough 

17.  Curry  v.  Gulich  Township 

18.  Evans  v.  Hanover  Township 

19.  Boyle  v.  Summit  Hill 

20.  Cooper  et  ah  v.  Hanover  Town- 
ship 

36.  Barrass  v.  Donora  Borough 
Appeal  dismissed  (filed  too  late) 
Opinion  No. 

42.  Clifford  v.  Wilkes-Barre  City 


Opinion  No. 

54.  Wilson  v.  Hampden  Township 

55.  Meadows  v.  Punxsutawney  Bor- 
ough 

64.  Coble  v.  Metal  Township 
66.  Dugan  v.  Dupont  Borough 
69.  Thomas  v.  Exeter  Borough 

72.  Davies  v.  Lansford  Borough 

73.  Mitchell  v.  Titusville  City 

77.  Watson  v.  McKeesport  City 

78.  Albert  v.  City  of  Pittsburgh 

82.  Coronway  v.  Lansdowne  Borough 


15 

Opinion  No. 

39.  Walsh  v.  Philadelphia 

56.  Kiefer  v.  Glendon  Borough 
60.  Hinte  v.  Lansford  Borough 
67.  Beers  v.  Towamensing  Township 

74.  Wachter  v.  Coraopolis  Borough 
76.  Paden  v.  Lake  Township 

80.  Michaels  v.  North  Huntingdon 
Township 

81.  Ritzie  v.  Dupont  Borough 

1 
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SUMMARY  OF  CASES  APPEALED  TO  THE  COURTS 


Cases  appealed  to  Supreme  Court  8 

Case 

No. 

31.  Gillies  v.  Wilmerding  Borough — Supt.  of  P.  I.  upheld 
35.  Snyder  v.  Ambridge  Borough — Supt.  of  P.  I.  upheld 
33.  Wesenberg  v.  Bethlehem  City — Supt.  of  P.  I.  upheld 
48.  Brown  v.  Bethlehem  City — Supt.  of  P.  I.  reversed 
52.  Melvin  v.  Pittsburgh  City — Supt.  of  P.  I.  reversed 

66.  Dugan  v.  Dupont  Borough — Per  Curiam  Decision — Affirming  Ct.  of  Common 
Pleas 

77.  Watson  v.  McKeesport  City — Still  pending  • 

81.  Ritzie  v.  Dupont  Borough — Still  pending 

Cases  appealed  to  Superior  Court  9 

39.  Walsh  v.  Philadelphia — Supt.  of  P.  I.  upheld 

12.  Bryner  v.  Spruce  Hill  Township — Supt.  of  P.  I.  reversed 
26.  Batrus  v.  Altoona  City — Supt.  of  P.  I.  reversed 

40.  Sinton  v.  Cass  Township — Supt.  of  P.  I.  reversed 

48.  Brown  v.  Bethlehem  City — Supt.  of  P.  I.  reversed 
33.  Wesenberg  v.  Bethlehem  City — Supt.  of  P.  I.  upheld 

29.  Mulhollen  v.  Summerhill  Township — Supt.  of  P.  I.  upheld 
6.  Kelly  v.  W.  Mahanoy  Township — Supt.  of  P.  I.  reversed 

49.  Melvin  v.  Pittsburgh  City — Supt.  of  P.  I.  upheld 

Cases  appealed  to  Court  of  Common  Pleas  38 


Decisions  (to  date)  sustaining  Superintendent  19 


Case 

Case 

No. 

No. 

2. 

Askey  v.  Young  Township 

41. 

Leahey  v.  Dunmore  Borough 

7. 

Ramik  v.  Dickson  City 

32. 

Truscott  v.  Jermvn  Borough 

39. 

Walsh  v.  Philadelphia 

48. 

Brown  v.  Bethlehem  City 

11. 

Dunn  & Steinberg  v.  Philadelphia 

49. 

Melvin  v.  Pittsburgh  City 

40. 

Sinton  v.  Cass  Township 

29. 

Mulhollen  v.  Summerhill  Township 

35. 

Snyder  v.  Ambridge  Borough 

46. 

Truscott  v.  Jermyn  Borough 

44. 

Karlovich  v.  Mt.  Carmel  Township 

61. 

Ivula  v.  Georges  Township 

43. 

Hines  v.  Dunmore  Borough 

63. 

Cotter  v.  Plains  Township 

23. 

Miller  v.  Morris  Township 

62. 

Gibbons  v.  Plains  Township 

34. 

Loftus  v.  Old  Forge  Borough 

Decisions  (to  date)  reversing  Superintendent  

10 

Case 

Case 

No. 

No. 

12. 

Bryner  v.  Spruce  Hill  Township 

52. 

Melvin  v.  Pittsburgh  City 

6. 

Kelly  v.  W.  Mahanoy  Township 

64. 

Coble  v.  Metal  Township 

26. 

Batrus  v.  Altoona  City 

66. 

Dugan  v.  Dupont  Borough 

31. 

Gillies  v.  Wilmerding  Borough 

71. 

Houtz  v.  Coraopolis  Borough 

33. 

Wesenberg  v.  Bethlehem  City 

82. 

Coronway  v.  Lansdowne  Borough 

Appeals  dismissed  by  the  Court  , 

2 

25. 

Soper  v.  Hillsgrove  Township 

36. 

Barrass  v.  Donora  Borough 

Appeals  withdrawn  from  the  Court  . 

2 

21. 

Howorth  v.  Wilkes-Barre  City 

51. 

Barrass  v.  Donora  Borough 

Cases  still  pending  in  the  Court  3 

53.  Madison  v.  Washington  Township  77.  Watson  v.  McKeesport  City 

81.  Ritzie  v.  Dupont  Borough 
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RECORD  OF  APPEALS  FROM  DECISIONS  OF  THE  SUPERINTENDENT 


OPINIONS  OF  THE  SUPERINTENDENT 
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RECORD  OF  APPEALS  FROM  DECISIONS  OF  THE  SUPERINTENDENT  (Continued) 

Case  Decision  of 


PENNSYLVANIA  DEPARTMENT  OF  PUBLIC  INSTRUCTION 
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OPINIONS  OF  THE  SUPERINTENDENT 
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27.  William  L.  Morgan  v.  Bd.  S.  D.  Newport 


RECORD  OF  APPEALS  FROM  DECISIONS  OF  THE  SUPERINTENDENT  (Continued) 

Case  Decision  of 

No.  Supt.  of  P.  I.  Appealed  Decision 

28.  Kathryn  F.  Snyder  v.  Bd.  S.  D.  Am- 

bridge  Borough  Board  to  rescind  No  Appeal 


PENNSYLVANIA  DEPARTMENT  OF  PUBLIC  INSTRUCTION 
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RECORD  OF  APPEALS  FROM  DECISIONS  OF  THE  SUPERINTENDENT  (Continued) 

Case  Decision  of 

No.  Supt.ofP.I.  Appealed  Decision 
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73.  Margaret  D.  Mitchell  v.  Bd.  S.  D.  Titus- 
ville   Board  Sustained  Ct.  Common  Pleas  Still  Pending 

Crawford  County 
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80.  George  M.  Michaels  v.  Bd.  S.  D.  North 

Huntingdon  Twp No  Jurisdiction  No  Appeal 
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PENNSYLVANIA  DEPARTMENT  OF  PUBLIC  INSTRUCTION 


Appeal  of  Clarence  F.  Briggs, 
a Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  Huston 
Township,  Clearfield  County, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pa., 
No.  1. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  oj  Public  Instruction 


November  14,  1939. 


This  case  is  the  first  appeal  to  the  Superintendent  of  Public  In- 
struction under  the  provisions  of  the  Teachers’  Tenure  Act  of  April 
6,  1937,  P.  L.  213,  as  amended  by  Act  274,  approved  June  20,  1939. 

It  is  reasonable  to  assume  that  the  provision  for  such  appeal  con- 
templates that  the  Superintendent  of  Public  Instruction  will  bring  to 
the  review  of  the  case  an  educational  background  different  from  that 
of  the  original  hearing.  With  this  in  mind  the  Superintendent  of 
Public  Instruction  desires  to  make  the  following  general  observations: 

1.  In  a reasonably  satisfactory  school  situation,  the  relationship  between  em- 
ploying Board,  the  responsible  supervisory  officials,  and  the  teacher  should 
be  such  that  constructive  advice  and  help  should  be  available  continuously 
for  the  teacher  and  especially  for  the  teacher  whose  work  appears  to  be 
developing  in  an  unsatisfactory  manner. 

2.  It,  is  reasonable  to  believe  that  the  employing  Board  and  the  supervisory 
officials  after  analyzing  the  difficulties  should  endeavor  to  adjust  the  case 
amicably  in  order  that  the  welfare  of  the  community  be  not  jeopardized. 

3.  While  school  directors,  in  discharging  their  duties,  are  under  obligation  to 
consider  important  evidence  from  every  available  source,  nevertheless  they 
should  not  seek  to  secure  that  evidence  by  improper  or  unethical  methods. 
The  propriety  of  assigning  to  professional  associates  of  a teacher  the  task  of 
diverting  from  their  regular  duties  a portion  of  their  time  and  energy  to 
the  securing  of  evidence  to  be  used  in  dismissing  a teacher  is  certainly  open 
to  serious  criticism. 

4.  There  seems  to  be  little  justification  in  the  hearing  of  an  appeal  for  the 
consideration  of  testimony  which  should  have  been  introduced  at  the  orig- 
inal hearing. 

The  appellant,  under  date  of  May  6,  1937,  entered  into  a contract 
with  the  board  of  directors  of  the  School  District  of  Huston  Township, 
Clearfield  County,  as  a professional  employe,  which  contract  was  in 
accordance  with  the  form  required  to  be  executed  under  the  provisions 
of  the  Teachers’  Tenure  Act.  Under  date  of  July  18,  1939,  said  board 
caused  a notice  to  be  served  upon  the  appellant  which  read  in  part 
as  follows: 

“You  are  herewith  notified  that  the  Board  of  School  Directors  of  Huston 
Township,  Clearfield  County,  Pennsylvania,  at  a meeting  held  the  seven- 
teenth day  of  July.  1939,  unanimously  voted  not  to  renew  your  contract  for 
the  school  year  1939  and  1940,  because  of  your  willful  violation  of  the  School 
Laws  of  the  Commonwealth  both  as  to  the  conduct  of  classes,  the  subjects  to 
be  covered,  and  the  propriety  of  remarks.” 
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A date  for  a hearing  was  set  in  the  event  that  the  appellant  desired 
to  be  heard.  Attached  to  this  notice  was  a detailed  statement  of  the 
charges  upon  which  the  dismissal  or,  as  the  board  styled  it,  the 
“refusal  of  re-election”  was  based.  These  detailed  charges  included 
failure  and  neglect  to  hold  scheduled  classes,  interruption  of  recitation 
periods  of  other  teachers,  use  of  school  time  and  materials  for  political 
purposes,  disregard  of  the  rules  and  regulations  of  the  board  relative 
to  the  purchase  of  school  supplies,  failure  to  maintain  discipline  and 
several  other  allegations  relating  to  the  general  conduct  and  attitude 
of  the  appellant  toward  other  teachers  and  the  board  of  directors. 

Pursuant  to  said  notice  and  charges,  a hearing  was  held  before 
the  board  of  school  directors  of  Huston  Township,  testimony  was 
taken,  and  under  date  of  August  29,  1939,  at  a special  meeting  of 
said  board  it  was  unanimously  voted  to  terminate  the  contract  of 
the  professional  employe,  appellant  in  this  case.  Notice  of  said  de- 
cision of  the  board  was  sent  to  the  professional  employe  under  date 
of  August  30,  1939.  Under  date  of  September  19,  1939,  the  aggrieved 
professional  employe  filed  an  appeal  in  the  office  of  the  Superintendent 
of  Public  Instruction,  setting  forth  twenty  reasons  why  he  felt  him- 
self aggrieved  by  the  action  of  the  board. 

The  detailed  written  statement  of  the  charges  served  upon  the 
appellant  by  the  board  of  school  directors  may  be  summarized  as  em- 
bracing persistent  and  willful  violation  of  the  School  Laws  of  this 
Commonwealth  and  persistent  negligence. 

The  evidence  in  this  case  does  not  sustain  the  charge  of  persistent 
and  willful  violation  of  the  School  Laws  of  this  Commonwealth  nor 
was  this  charge  pressed  by  counsel  for  the  board  in  his  brief  or  oral 
arguments  on  this  appeal. 

The  record  shows  that  Clarence  F.  Briggs  was  employed  by  the 
Huston  Township  School  District  as  a teacher  during  the  school  year 
1937-38  and  1938-39.  He  continued  in  the  employ  of  that  district 
until  the  termination  of  his  contract  by  the  board  on  August  29, 
1939.  Under  date  of  September  16,  1937,  by  a motion  of  the  board 
of  school  directors,  Clarence  F.  Briggs  was  designated  as  principal 
(N.  T.  5) . There  was  no  qualifying  statement  in  his  motion  indicating 
the  grades  over  which  he  was  to  have  supervision  as  a principal.  It 
appears  to  have  been  definitely  understood,  however,  that  he  was  not 
supervising  principal  of  the  district,  but  merely  principal  of  the  Pen- 
field  School.  His  duties  as  principal  in  that  school  were  not  defined  by 
the  board  although  it  obviously  was  assumed  that  he  was  charged 
with  keeping  order  in  halls  of  the  Penfield  School  in  which  were  taught 
grades  four  through  twelve. 

The  two  principal  witnesses  on  behalf  of  the  board  of  school  di- 
rectors in  support  of  the  charges  preferred  against  the  appellant  were 
Mrs.  Catherine  Kyler  and  Mrs.  Clara  McFall,  two  teachers  of  the 
Penfield  High  School  of  which  the  appellant  was  principal.  It  was 
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testified  by  Mrs.  Catherine  Kyler  and  Mrs.  Clara  McFall  that  Mr. 
M.  W.  Bundy,  president  of  the  board  of  school  directors  of  Huston 
Township,  called  them  to  his  home  and  requested  and  instructed 
them  to  keep  a record  of  Mr.  Briggs’  attendance  to  his  duties. 

Pursuant  to  those  instructions,  both  Mrs.  McFall  and  Mrs.  Kyler 
kept  daily  records  of  the  activities  of  the  appellant  as  above  men- 
tioned from  March  23,  1939,  until  the  end  of  the  school  year  1938-39 
(N.  T.  11,  12  and  50,  51).  These  detailed  records  as  related  by  both 
of  the  witnesses  for  the  board  are  too  numerous  to  discuss  in  detail, 
but  some  of  the  activities  of  the  appellant  most  seriously  considered 
as  a basis  for  his  dismissal  will  be  discussed. 

From  the  records  of  the  activities  of  the  appellant  kept  by  the 
two  witnesses  for  the  board  above  mentioned  it  is  alleged  according 
to  the  testimony  that  he  was  either  absent  from  class  or  improperly 
interfered  with  the  conduct  of  classes  of  other  high  school  teachers, 
approximately  thirty-six  times  from  March  23  to  May  29,  1939,  both 
inclusive.  In  some  instances  the  appellant  was  unable  to  recall  the 
absences  and  in  others  he  denied  them,  but  in  the  majority  of  cases 
he  explained  the  absences  or  “interference”  with  classes  as  being  a 
necessary  part  of  his  duties  as  principal  of  the  Penfielcl  School. 

The  appointment  of  the  appellant  as  principal  of  said  school  and 
the  assignment  of  his  duties  by  the  board  is  most  indefinite  (N.  T.  5). 

Complainant’s  Exhibit  B is  a detailed  schedule  of  the  assignment  of 
classes  to  all  of  the  teachers  of  the  high  school  including  the  appellant. 
From  9:00  a.  m.  to  9:40  a.  m.  each  day  the  appellant  had  a period 
which  was  devoted  to  the  duties  of  his  office  as  principal.  On  Tuesdays 
from  12:40  p.  m.  until  1:20  p.  m.  a period  was  reserved  for  the  assem- 
bly of  the  high  school  department  and  on  Thursdays  at  the  same  time 
of  the  day  a club  period  was  reserved  during  which  period  the  ap- 
pellant was  in  charge  of  the  political  club.  His  schedule  was  entirely 
filled  for  all  other  periods  during  the  school  week  by  class  assignments. 

From  the  testimony  of  the  witnesses  for  the  board  it  appears  that 
Mr.  Briggs  was  absent  from  class  on  March  23  from  11:15  to  11:40 
for  the  purpose  of  cleaning  cobwebs  from  the  hall  (N.  T.  51  and  12). 
The  appellant  admits  this  but  indicated  that  his  absence  was  also 
required  to  obtain  “something”  for  the  class  and  to  take  some  material 
to  his  office  (N.  T.  132).  On  the  same  date  it  is  also  alleged  that 
from  1:20  to  1:55  p.  m.  he  interrupted  a class  by  requesting  the  with- 
drawal of  a senior  boy  and  talking  to  a salesman  in  the  office.  Mr. 
Briggs  had  no  recollection  of  that  occurrence.  On  March  24  he  called 
a senior  class  meeting,  interrupting  class  work  which  the  appellant 
explains  was  necessary  in  order  to  give  full  details  to  the  senior  class 
pupils  for  failure  to  carry  out  certain  duties  assigned.  On  the  same 
date  from  12:40  to  2:10  p.  m.  he  permitted  a Navy  recruiting  officer 
to  address  the  school  to  interest  the  pupils  in  recruiting.  As  a result 
of  this  address,  classes  were  not  held  during  that  period.  From  3:00  to 
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4:00  o’clock  in  the  afternoon  of  the  same  day  he  was  alleged  to  have 
directed  the  National  Youth  Administration  workers  to  fill  out  report 
cards  and  to  have  given  out  certain  supplies  and  to  have  visited  the 
class  of  the  witness,  Mrs.  McFall,  to  see  if  a certain  pupil  was  making 
up  some  work.  There  was  no  explanation  given  by  Mr.  Briggs  of  this 
conduct.  On  March  27  he  was  absent  from  class  during  the  last  period 
of  the  morning  and  the  second  period  of  the  afternoon.  Mr.  Briggs 
explained  that  he  was  checking  the  posture  of  both  students  and  teach- 
ers during  those  two  periods  (N.  T.  134).  On  March  28  he  was  out 
of  class  the  last  period  of  the  morning  which  he  admits  and  explained 
that  when  he  had  small  groups  of  pupils,  he  would  do  office  work  dur- 
ing the  latter  part  of  the  period  and  permit  the  students  to  finish  their 
problems  without  his  personal  supervision  (N.  T.  134).  Absences 
subsequent  to  the  above  dates  followed  the  same  general  trend  and 
the  same  general  explanations  were  given  by  Mr.  Briggs. 

There  is  also  similar  testimony  as  to  his  absences  given  by  two 
daughters  of  the  attendance  officer,  Mr.  Monahan.  These  absences 
were  from  January  5 to  February  22,  1939  (N.  T.  90,  91  and  115) 
and  were  detailed  in  the  same  manner  as  those  detailed  by  Mrs. 
McFall  and  Mrs.  Kyler. 

Absences  from  classes  in  order  to  arrange  for  class  trips,  class  pic- 
tures, trips  with  the  baseball  team  and  trips  with  students  to  enable 
them  to  take  a State  scholarship  examination  at  Clearfield,  Pennsyl- 
vania, were  also  admitted  by  the  appellant. 

It  was  also  alleged  that  Mr.  Briggs  made  political  speeches  during 
school  assembly  and  this  was  admitted  by  the  appellant.  Although 
such  expressions  in  the  school  on  the  part  of  the  appellant  may  not 
have  been  an  exercise  of  good  judgment  and  certainly  were  not  a wise 
use  of  the  time  of  pupils  of  such  immature  age,  nevertheless,  they  can 
not  be  considered  as  either  violations  of  the  School  Laws  or  as 
negligent  acts. 

In  no  instance  was  it  averred  by  the  board  that  his  absences  were 
not  necessitated  either  by  his  office  duties,  or  his  supervisory  duties, 
nor  were  his  absences  objected  to  at  any  time  by  the  board  directing 
Mr.  Briggs’  attention  to  a limitation  of  his  supervisory  duties. 

The  president  of  the  board,  Mr.  Bundy,  testified  at  the  hearing  be- 
fore the  Superintendent  of  Public  Instruction  that  complaints  had 
come  to  him  about  Mr.  Briggs  throughout  the  year,  but  that  the  board 
made  no  effort  to  remedy  any  improper  conduct  on  the  part  of  Mr. 
Briggs  if  they  considered  his  conduct  to  be  improper.  It  also  appears 
from  the  testimony  generally  that  no  definite  assignments  or  instruc- 
tions as  to  the  duties  to  be  performed  were  given  to  Mr.  Briggs. 

At  the  hearing  before  the  Superintendent  of  Public  Instruction 
Mr.  Bundy  testified  that  complaints  about  the  conduct  of  Mr.  Briggs 
were  brought  to  his  attention  by  his  mother  who  had  received  these 
reports  from  two  patrons  of  the  district.  Pursuant  to  these  complaints, 
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Mr.  Bundy  personally  decided  that  records  of  Mr.  Briggs’  activities^ 
should  be  kept  by  the  two  teachers  of  the  high  school,  Mrs.  McFall 
and  Mrs.  Kyler,  in  order  to  bring  about  the  appellant’s  dismissal. 

We  were  unable  to  find  in  the  testimony  evidence  to  support  the 
charge  of  a violation  of  the  School  Laws  of  the  Commonwealth,  nor 
do  we  believe  that  the  testimony  substantiates  a charge  of  persistent 
negligence.  It  is  true  that  Mr.  Briggs  was  absent  from  classes  on 
numerous  occasions,  but  is  is  also  to  be  considered  that  his  duties  as 
a principal  and  his  duties  as  a coach  required  him  to  exercise  his 
judgment  in  performing  duties  other  than  those  of  a teacher  during 
such  times  as  he  deemed  it  advisable.  This  is  especially  true  in  the 
absence  of  any  specific  instructions  from  the  board  of  school  directors 
as  to  the  duties  he  was  to  perform. 

The  term  “negligence”  has  been  defined  by  our  courts  as  “either  an 
omission  to  act  or  an  act  in  violation  of  duty.”  (Spayd’s  Appeal,  31 
Pa.  D.  & C.  496  at  502.)  The  testimony  in  support  of  persistent  negli- 
gence in  this  case  is,  on  the  whole,  a report  of  his  absence  from  class 
work.  In  conflict,  however,  with  his  duty  to  act  as  a teacher  during 
class  periods,  we  must  also  consider  his  duties  as  a principal  which,  in 
view  of  his  scheduled  class  work,  would  in  certain  instances  require  his 
absence  from  classes.  There  appeared  also  no  evidence  of  an  assistant 
or  any  clerical  help  being  assigned  to  him  except  student  help  through 
the  National  Youth  Administration  which  obviously  must  be  limited 
in  its  scope. 

The  school  of  today  is  much  more  than  an  institution  organized 
and  maintained  for  conducting  recitations  limited  to  mastery  of  text- 
book materials.  Student  enterprises  and  activites,  health  and  recrea- 
tional obligations,  participation  in  interscholastic  competitions  both 
athletic  and  academic  and  even  a temperate  amount  of  discussion  of 
the  major  state  and  national  issues  of  the  day — all  these  now  have  a 
well-recognized  standing  in  the  school  program.  To  some  extent  it  is 
justifiable  to  depart  from  traditional  classroom  routine  to  assure  to 
the  pupils  of  a school  the  obtaining  of  these  benefits.  In  the  school  at 
Penfield  each  teacher  and  especially  Mr.  Briggs  had  such  a heavy 
schedule  of  traditional  classroom  assignments  that  the  pupils  were 
in  grave  danger  of  being  denied  some  of  these  benefits.  The  appellant 
may  have  erred  in  engaging  more  extensively  than  his  board  desired 
in  promoting  these  additional  or  extracurricular  activities,  but  there 
is  no  evidence  that  the  board  ever  registered  any  complaint,  nor  is 
there  any  evidence  that  either  the  discipline  or  the  academic  attain- 
ments of  his  classroom  suffered  seriously  as  a result  of  the  enumerated 
absences  and  interruptions. 

In  this  connection  the  testimony  of  the  county  superintendent  is 
significant  in  that  he  found — - 

“The  school  going  middling  well  and  there  were  no  complaints  by  any 
teachers  as  to  the  manner  in  which  they  were  conducting  the  school  when  I 
was  here.”  (N.  T.  100). 
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This  testimony  is  entitled  to  great  weight  as  it  is  in  nature  expert 
testimony.  Note  the  discussion  of  the  value  of  such  testimony  as  set 
forth  in  the  opinion  of  Judge  Lewis  in  Conley’s  Appeal,  30  Pa.  D. 
and  C.  593. 

We  must,  therefore,  conclude  that  the  evidence  submitted  does  not 
warrant  a dismissal  of  Clarence  F.  Briggs  as  a professional  employe 
of  Huston  Township  School  District  either  because  of  alleged  viola- 
tions of  the  School  Laws  of  the  Commonwealth  or  on  the  grounds  of 
persistent  negligence. 

Several  technical  objections  relating  to  the  form  of  the  notice,  the 
admission  of  evidence,  and  manner  of  conducting  the  hearing  by  the 
board  of  school  directors  were  raised  by  counsel  for  the  appellant 
but  in  view  of  the  conclusion  reached  in  this  opinion  it  will  be  unneces- 
sary to  discuss  them. 


ORDER 

And  now,  on  November  14,  1939,  upon  hearing  the  appeal  of 
Clarence  F.  Briggs  from  the  action  of  the  board  of  school  directors  of 
Huston  Township,  Clearfield  County,  Pennsylvania,  in  dismissing  said 
Clarence  F.  Briggs  as  a teacher  in  said  district,  it  appearing  to  the 
Superintendent  of  Public  Instruction  that  the  charges  preferred 
against  said  teacher  by  said  board  have  not  been  sustained  by  the 
evidence,  the  action  of  said  board  of  school  directors  in  refusing  re- 
election  to  said  teacher  is  hereby  reversed  and  said  board  of  school 
directors  is  directed  to  reinstate  the  appellant  in  accordance  with  the 
terms  of  his  contract. 


Appeal  of  William  A.  Askey, 
a Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  Young 
Township,  Indiana  County, 
Pennsylvania. 


In  the  office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  2. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  oj  Public  Instruction 

December  19,  1939. 

This  case  comes  to  the  Superintendent  of  Public  Instruction  on 
appeal  from  a decision  of  the  board  of  school  directors  of  Young- 
Township  School  District,  Indiana  County,  Pennsylvania,  suspending 
the  appellant  as  a professional  employe  because  of  a substantial  de- 
crease in  pupil  population. 
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It  appears  from  the  testimony  that  William  A.  Askey,  the  appellant, 
was  first  employed  in  the  School  District  of  Young  Township  for  the 
school  year  1936-1937  and  that  pursuant  to  such  employment  he  was 
given  a written  contract  properly  executed.  To  this  effect  the  ap- 
pellant testified  and  although  the  written  contract  was  not  introduced 
in  evidence,  its  existence  was  not  denied  by  any  of  the  witnesses  on 
behalf  of  the  board  and  was  admitted  by  John  G.  Henderson,  who  was 
a member  of  the  board  for  approximately  six  years.  A new  contract 
was  tendered  the  appellant  for  the  school  year  1937-1938  and  al- 
though he  was  assigned  his  duties  for  that  year,  his  contract  was  not 
executed  by  the  president  of  the  board.  The  contract  for  the  school 
year  1938-1939,  tendered  the  appellant  pursuant  to  the  Teachers’ 
Tenure  Act,  approved  April  6,  1937,  as  amended  by  Act  274,  approved 
June  20,  1939,  was  not  executed  by  the  appellant  until  January  4,  1939. 

The  evidence  substantiated  the  allegation  that  there  was  a sub- 
stantial decrease  in  pupil  population  at  the  beginning  of  the  school 
year  1939-1940  and  because  of  such  decrease  it  became  necessary  for 
the  board  to  suspend  a number  of  the  teachers  of  the  district. 

The  board  endeavored  to  suspend  the  teachers  in  its  employ  in  the 
inverse  order  of  their  appointment.  In  all,  there  were  five  teachers 
suspended  including  the  appellant. 

From  the  testimony  it  also  appears  that  the  teachers  suspended 
with  the  exception  of  the  appellant  were  first  employed  by  the  district 
during  the  school  year  1937-1938  and  that  there  still  remains  in  the 
employ  of  the  district  one  teacher  who  was  employed  during  that  year. 

The  board  has  considered  the  employment  of  the  appellant  as  dating 
from  January  4,  1939,  the  date  when  he  last  executed  a contract  issued 
by  the  board  in  accordance  with  the  Teachers’  Tenure  Act. 

The  contention  of  the  board  is  that  the  employment  of  Mr.  Askey 
during  the  school  year  1937-1938  could  not  be  considered  as  a con- 
tinuation of  his  services  since  he  first  entered  the  employ  of  the  district 
at  the  beginning  of  the  school  year  1936-1937  because  the  contract  for 
the  year  1937-1938  was  not  signed  by  the  president  of  the  board  and, 
therefore,  he  had  no  contractual  status  with  the  district. 

The  form  of  contract  required  by  Section  1205  of  the  School  Code 
prior  to  its  amendment  by  the  Teachers’  Tenure  Act  contains  the  pro- 
vision that  the  contract  shall  continue  in  effect  from  year  to  year 
unless  terminated  by  the  board  by  written  notice  presented  sixty  days 
before  the  end  of  the  school  term  or  unless  terminated  by  the  teacher 
by  written  resignation  presented  on  or  before  the  close  of  the  school 
term.  There  is  no  evidence  that  the  contract  admittedly  properly 
executed  by  the  board  and  the  appellant  for  the  school  year  1936-1937 
was  terminated  by  either  of  the  parties  thereto.  It  is,  therefore,  our 
opinion  that  said  contract  was  in  effect  on  April  6,  1937,  the  effective 
date  of  the  Tenure  Act.  The  Teachers’  Tenure  Act  of  April  6,  1937, 
P.  L.  213,  provided  in  Section  6 thereof  that  “No  contract  in  effect  at 
the  enactment  of  this  act  shall  be  terminated  except  in  accordance 
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with  the  provisions  of  this  act.”  From  this  provision  it  follows  that 
since  the  appellant  had  in  his  possession  on  April  6,  1937,  a valid  and 
enforceable  contract,  his  services  with  the  district  could  not  be  ter- 
minated except  in  accordance  with  the  provisions  of  that  act.  It  is 
further  our  opinion  that  the  possession  of  an  improperly  executed 
contract  issued  for  the  school  year  1937-1938  did  not  terminate  the 
rights  of  the  appellant  under  his  contract  issued  during  the  school  vear 
1936-1937. 

The  decision  of  our  Superior  Court  in  the  case  of  Hawkins’  Petition, 
129  Pa.  Superior  Court,  453,  may  not  be  relied  upon  by  the  board  in 
support  of  its  position  because  in  that  case  the  original  contract  under 
which  Hawkins  was  employed  was  not  properly  executed  and,  there- 
fore, on  the  effective  date  of  the  Teachers’  Tenure  Act  there  was  no 
valid  and  enforceable  contract  in  effect  upon  which  could  be  based 
any  protection  granted  by  the  Tenure  Act.  In  the  instant  case,  how- 
ever, the  appellant’s  contract  for  the  school  year  1936-1937  is  ad- 
mittedly in  proper  form. 

The  testimony  does  not  show  the  exact  date  of  employment  of  the 
appellant,  but  does  indicate  that  he  first  taught  in  the  Young  Town- 
ship School  District  at  the  beginning  of  the  school  year  1936-1937  and 
it  also  shows  that  there  is  at  present  in  the  employ  of  the  district  at 
least  one  teacher  who  was  employed  by  the  district  for  the  first  time 
at  the  beginning  of  the  school  year  1937-1938. 

On  the  effective  date  of  the  Tenure  Act,  April  6,  1937,  the  appellant 
was,  therefore,  in  the  possession  of  a valid  and  enforceable  contract 
and  was  entitled  to  the  status  of  a professional  employe  on  and  after 
that  date. 

In  the  absence  of  testimony  indicating  a termination  of  the  appel- 
lant’s contract  as  a teacher,  we  are  of  the  opinion  that  his  employment 
by  the  school  district  of  Young  Township  dates  from  the  beginning 
of  the  school  year  1936-1937  and  that  on  and  after  the  effective  date 
of  the  Tenure  Act,  namely,  April  6,  1937,  he  was  entitled  to  the  rights 
granted  all  professional  employes  by  the  Teachers’  Tenure  Act.  One 
of  these  rights  was  that  in  the  event  of  a substantial  decrease  in 
pupil  population  suspensions  of  professional  employes  shall  be  “only  in 
the  inverse  order  of  the  appointment  of  such  employes”  ( 1205-  (b)  as 
last  amended  by  Act  No.  274,  approved  June  24,  1939). 

From  this  opinion  it  is  our  conclusion  that  the  appellant  was  not 
the  last  professional  employe  appointed  by  the  district  and  that,  there- 
fore, the  appellant  was  improperly  suspended. 

ORDER 

And  now,  on  December  19,  1939,  the  decision  of  the  board  of  school 
directors  of  Young  Township  School  District  under  date  of  August 
24,  1939,  suspending  William  A.  Askey  as  a professional  employe,  is 
reversed  and  the  board  is  hereby  ordered  to  reinstate  him  in  accord- 
ance with  this  opinion. 
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Appeeal  of  Milton  G.  Becker,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of 
School  Directors  of  Pine 
Grove  Township,  Schuylkill 
County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  3. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 


December  19,  1939. 


This  case  comes  before  the  Superintendent  of  Public  Instruction 
on  an  appeal  by  Milton  G.  Becker,  a professional  employe,  from 
a decision  of  the  board  of  school  directors  of  Pine  Grove  Town- 
ship School  District,  terminating  his  contract.  The  reasons  assigned 
by  the  board  were  as  follows: 

“1.  For  being  extremely  cruel  in  inflicting  punishment  on  students,  going  far 
beyond  what  was  reasonable  and  proper.  That  on  April  20,  1939,  he  will- 
fully and  violently  beat  Harold  Hepler,  an  eleven-year-old  student,  using 
a heavy  stick  which  broke  by  such  use.  The  punishment  was  by  far  too 
severe  and  unwarranted,  leaving  bruises,  open  wounds,  and  marks  on  the 
body  of  the  boy.  On  another  occasion  he  pulled  the  hair  of  another  stu- 
dent, namely,  Robert  Anspach,  causing  his  scalp  to  bleed. 

“2.  For  violating  the  rules  established  by  the  School  Board  of  the  Pine  Grove 
Township  School  District,  relative  to  time  of  beginning  of  the  school  day, 
time  of  noon  recess  and  time  of  dismissal  at  the  close  of  the  school  day. 

“3.  For  general  incompetency  as  a professional  employe,  as  shown  by  numer- 
ous instances,  such  as  inability  to  do  simple  problems  as  presented  by  school 
directors,  failure  to  give  an  explanation  of  work  assigned  to  students, 
failure  to  assist  eighth  grade  student  in  preparing  for  County  High  School 
examination.  This  inability  and  disinterest  lowering  the  morale  of  the 
school. 

“4.  For  incompetency  at  gaining  and  retaining  the  cooperation  of  the  parents 
of  the  students,  antagonizing  them  at  the  slightest  provocation,  being  in- 
sulting to  them  and  ridiculing  them.” 

The  evidence  presented  at  the  hearing  before  the  Board  of  School 
Directors  of  Pine  Grove  Township  in  support  of  the  charge  that  the 
appellant  was  extremely  cruel  may  be  resolved  into  a discussion  of 
two  incidents.  The  first  related  to  the  punishment  of  a pupil,  Harold 
Hepler,  age  eleven,  by  the  application  of  a stick  upon  the  body  of 
that  pupil  on  or  about  April  20,  1939.  The  testimony  pertaining  to 
this  incident  was  that  of  the  pupil  himself,  his  mother,  another  pupil, 
Claire  Clements,  who  was  a cousin  of  the  Hepler  child,  Davis  Fidler, 
Otto  Rehrer  and  Robert  Trumbo,  and  three  members  of  the  Board  of 
School  Directors  of  Pine  Grove  Township.  The  testimony  of  Harold 
indicated  that  he  was  whipped  with  a heavy  stick  that  inflicted  bruises 
and  open  wounds.  The  child  denied  any  wrongdoing  that  merited  the 
punishment.  The  mother  of  the  child  testified  that  when  Harold  came 
home  from  school  on  the  day  in  question  his  body  and  legs  were 
covered  with  numerous  marks  although  no  open  wounds  existed.  The 
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three  members  of  the  school  board  testified  that  they  examined  the 
body  of  the  child  but  that  there  was  exhibited  to  them  only  a bruise 
mark  on  his  hip.  A conflict  of  their  testimony  appears  as  to  which 
hip  bore  the  bruise.  Testifying  in  his  own  behalf,  the  appellant  ad- 
mitted whipping  the  boy,  Harold,  but  stated  that  the  stick  used  was  a 
light  pointer  that  was  split  at  the  time  the  punishment  was  inflicted. 
He  further  indicated  that  the  whipping  was  given  to  Harold  only 
after  other  means  of  punishment,  not  corporal  in  nature,  failed  to 
stop  the  boy  from  interfering  with  discipline  of  the  class  as  a whole. 
A consideration  of  the  conflict  in  the  testimony  and  the  interest  and 
bias  on  the  part  of  the  witnesses  for  the  board  prevents  us  from  con- 
curring in  the  conclusion  that  the  appellant  had  exhibited  extreme 
cruelty  in  the  case  of  Harold  Hepler. 

An  extended  discussion  of  the  rights  of  a teacher  to  inflict  corporal 
punishment  is  contained  in  the  case  of  Harris  et  al.  v.  Galilley,  125 
Pa.  Superior  Court  505,  in  which  Judge  Stadfeld,  speaking  on  behalf 
of  the  court,  said  as  follows: 

“The  principle  is  broadly  stated  in  24  Ruling  Case  Law  640,  as  follows: 
‘The  law  clothes  schoolmasters  and  teachers  with  a discretionary  power  with 
respect  to  the  infliction  of  corporal  punishment  on  their  pupils.  But  as  a 
general  rule  supported  by  all  of  the  authorities,  it  may  be  stated  that  the 
punishment  must  be  reasonable  and  must  be  confined  within  the  bounds  of 
moderation,  that  is,  it  must  not  be  cruel  or  excessive  and  the  master  must 
not  act  wantonly  or  from  malice  or  passion  . . . and  the  instrument  used 
must  be  one  suitable  and  proper  for  the  purpose.  . . .’  ” 

There  was  no  evidence  in  this  case  that  the  appellant  had  abused 
his  discretionary  power  to  inflict  corporal  punishment,  nor  that  he  had 
exceeded  the  bounds  of  moderation. 

The  second  incident  relating  to  cruelty  of  the  appellant  involved 
the  pulling  of  the  hair  of  a pupil,  Robert  Anspach,  approximately  two 
years  prior  to  the  date  of  the  hearing  in  this  case.  It  was  agreed  by 
counsel  for  the  board  that  this  testimony  was  to  be  deleted  (N.  T.  21 ) . 
No  consideration,  therefore,  is  given  to  this  evidence. 

The  second  charge  preferred  was  that  the  appellant  violated  the 
rules  of  the  Board  of  School  Directors  of  Pine  Grove  Township. 
Among  those  who  testified  in  support  of  this  charge  was  Elmer  • 
Clements,  whose  bias  was  apparent.  He  testified  that  the  school 
failed  to  open  at  the  proper  time  on  several  occasions  although  his 
information  was  received  from  his  daughter  and,  therefore,  hearsay. 
Another  witness,  Harry  Morgan,  testified  that  school  on  two  occasions 
was  not  dismissed  until  after  the  noon  hour,  the  regular  hour  of 
closing.  His  testimony  was  based  on  the  fact  that  his  daughter  failed 
to  return  home  for  lunch  promptly  as  usual.  Other  testimony  of  the 
same  indefinite  nature  was  offered  in  support  of  this  charge,  none  of 
which  merited  the  conclusion  reached  by  the  board  that  the  appellant 
violated  the  rules  of  the  board.  It  is  to  be  noted  that  at  no  time  does 
it  appear  in  the  testimony  that  any  complaint  was  made  by  the  board 
directing  the  appellant’s  attention  to  an  alleged  error  of  his  ways. 
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The  last  two  charges  which  the  board  found  were  sustained  by  the 
evidence  both  related  to  incompetency.  With  this  reasoning  of  the 
board  we  cannot  agree  in  light  of  the  expressions  of  our  courts  on  the 
subject.  Especially  pertinent  is  the  statement  of  the  court  in  Conley’s 
Appeal,  30  Pa.  D & C 593  wherein  it  was  said: 

“In  determining  whether  a school  teacher  has  proved  so  incompetent  as  to 
justify  her  discharge  under  the  Teachers’  Tenure  Act  of  April  6,  1937,  P.  L. 
213,  the  court  must  be  guided  by  expert  testimony:  neither  opinion  of  per- 
sons not  experienced  in  the  teaching  profession  nor  testimony  concerning 
isolated  incidents  in  a teacher’s  work  are  competent  evidence  upon  the  ques- 
tion.” 

See  also  Gulich  Township  School  District  v.  Korman,  31  Pa.  D.  & C.  197. 

No  evidence  in  the  nature  of  expert  testimony  as  to  the  incom- 
petency of  the  appellant  was  produced  by  the  board. 

Careful  consideration  has  been  given  to  the  whole  record  in  the 
instant  case,  but  we  are  unable  to  agree  with  the  conclusions  reached 
by  the  board  in  any  instance.  We  are  required,  therefore,  to  issue  the 
following  order. 


ORDER 

And  now,  on  December  19,  1939,  the  decision  of  the  Board  of  School 
Directors  of  Pine  Grove  Township  School  District  terminating  the 
contract  of  Milton  G.  Becker  as  a professional  employe  is  reversed 
and  the  Board  is  hereby  directed  to  reinstate  the  said  Milton  G. 
Becker  as  a professional  employe  of  the  Pine  Grove  Township  School 
District. 


Appeal  o f Gertrude  Koller 
Brown,  a Professional  Employe, 
from  a decision  of  the  Board  of 
School  Directors  of  the  School 
District  of  the  City  of  Bethle- 
hem, Northampton  County, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  4. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

January  23,  1940. 

Statement  of  Facts 

Gertrude  Koller  Brown  was  first  employed  by  the  School  Dis- 
trict of  the  City  of  Bethlehem  in  1932  and  served  continuously  as 
an  employe  in  that  district  from  that  date  until  the  institution  of 
the  proceedings  which  resulted  in  this  appeal  to  the  Superintendent 
of  Public  Instruction.  Under  date  of  August  16,  1938,  she  entered  into 
a contract  as  a professional  employe  with  said  district.  There  has 
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been  no  allegation  that  her  services  were  not  properly  performed 
since  she  first  entered  the  services  of  the  district.  Under  date  of  June 
21,  1939,  the  board  of  school  directors  of  the  school  district  of  the 
City  of  Bethlehem  adopted  a resolution  which  read  in  part  as  follows: 

“(3)  That  only  one  Oral  Hygienist  be  employed  to  teach  Oral  Hygiene 
in  the  public  schools  in  the  school  year  1939-1940,  and  (4)  that  the  school 
district  comply  with  the  new  ruling  made  in  regard  to  Oral  Hygiene  and 
reorganize  the  work;  and  that  Miss  Lois  M.  Kline  be  employed,  at  a salary 
of  $1,500  per  year,  to  act  as  Oral  Hygienist  for  the  coming  school  year,  1939 
to  1940,  in  as  much  as  only  those  who  work  under  a regularly  employed  school 
dentist  may  be  designated  as  Dental  Hygienist.” 

On  October  26,  1939,  the  board  adopted  a resolution  to  the  effect 
that  Gertrude  Koller  Brown  be  suspended  as  a professional  employe 
and  her  contract  be  terminated.  Under  date  of  October  26,  1939,  a 
notice  was  sent  by  the  board  to  Mrs.  Brown  which  read  in  part  as 
follows: 

. . You  are  hereby  notified  that  the  contract  bearing  the  date  of  Au- 
gust 16,  1938,  between  said  school  district  and  yourself  as  a professional  em- 
ploye is  terminated  forthwith.  The  cause  for  said  termination  is  the  aboli- 
tion of  the  Department  of  Dental  Hygiene,  in  which  you  were  employed  as 
a professional  employe.  You  are  further  notified  that  an  opportunity  to  be 
heard  will  be  granted  to  you  if  you,  within  ten  days  after  receipt  of  this 
termination  notice,  present  a written  request  for  such  a hearing.” 

Under  date  of  October  31  a letter  was  addressed  by  the  board  to 
Mrs.  Brown  notifying  her  that  a hearing  would  be  held  on  the  ter- 
mination of  her  contract  on  November  13,  1939,  the  time  and  place 
being  therein  set  forth. 

Pursuant  to  said  notice  the  hearing  was  held  and  the  appellant  and 
her  counsel  were  present  at  said  hearing.  Testimony  was  presented 
and  upon  consideration  of  the  same,  the  appellant  was  dismissed  by 
the  school  district,  notice  of  which  dismissal  was  received  by  her  under 
date  of  November  16,  1939. 

Within  the  time  required  by  law  an  appeal  was  filed  with  the 
Superintendent  of  Public  Instruction  setting  forth  eleven  reasons  why 
the  termination  of  the  appellant’s  contract  was  in  error. 

Discussion 

It  is  admitted  that  under  date  of  August  16,  1938,  Gertrude  Koller 
Brown  entered  into  a contract  as  a professional  employe  with  the 
School  District  of  the  City  of  Bethlehem.  Upon  the  attainment  of  the 
status  of  a professional  employe,  Mrs.  Brown  was  entitled  to  the 
benefit  of  every  right  secured  to  her  by  the  School  Code,  Act  of  May 
18,  1911,  P.  L.  309,  as  amended.  Unless  she  was  dismissed  pursuant 
to  the  School  Code,  her  dismissal  was  illegal.  Swink’s  case,  132  Pa. 
Superior  Court  107. 

It  is  our  opinion,  that  the  appellant  in  this  case  has  not  been 
properly  dismissed.  This  conclusion  is  based  upon  the  decision  of  our 
Superior  Court  in  the  Swink  Case,  supra.  In  that  case  the  board  of 
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school  directors  of  Upper  Tyrone  Township  notified  Mrs.  Swink  on 
November  26,  1937,  that  a resolution  had  been  passed  under  date  of 
November  23,  1937,  dismissing  her  as  a professional  employe.  On  the 
same  day,  namely,  November  23,  1937,  she  received  a notice  to  the 
effect  that  a hearing  was  to  be  held  on  December  6,  1937,  at  which 
time  she  might  show  cause  why  she  should  continue  to  hold  her  posi- 
tion. The  hearing  was  held  and  pursuant  to  testimony  taken  at  that 
hearing,  Mrs.  Swink  was  dismissed.  The  court  commented  upon  the 
notice  of  dismissal  and  the  procedure  adopted  by  the  board  of  school 
directors  of  Upper  Tyrone  Township.  The  court  indicated  that  the 
record  failed  to  show  that  the  board  complied  with  the  requirements 
of  Section  1205  of  the  School  Code,  Subsections  (d),  (f)  and  (h)  as 
last  amended  by  Act  52,  approved  April  6,  1937,  P.  L.  213.  Those  sub- 
sections of  Section  1205  as  last  amended  by  Act  274,  approved  and 
effective  June  20,  1939,  P.  L.  482  read  as  follows: 

“(d)  Before  any  professional  employe  having  attained  a status  of  per- 
manent tenure  is  dismissed  or  refused  reelection  by  the  board  of  school 
directors  . . . the  secretary  of  the  school  district  shall  furnish  such  profes- 
sional employe  with  a detailed  written  statement  of  the  charges  upon  which 
his  or  her  dismissal  ...  is  based,  together  with  a written  notice  signed  by 
the  president  and  attested  by  the  secretary  of  the  board  of  school  directors 
of  a time  and  place  when  and  where  such  professional  employe  will  be  given 
an  opportunity  to  be  heard. 

“(f)  After  fully  hearing  the  charges  or  complaints  and  hearing  all  wit- 
nesses produced  by  the  board  and  the  person  against  whom  the  charges  are 
pending,  and  after  full,  impartial  and  unbiased  consideration  thereof,  the 
board  of  school  directors  (or  board  of  public  education)  shall  by  a two-thirds 
vote  of  all  the  members  thereof,  to  be  recorded  by  roll  call,  determine  whether 
or  not  such  charges  or  complaints  have  been  sustained  and  whether  the  evi- 
dence substantiates  such  charges  and  complaints,  and  in  accordance  with 
such  determination  shall  discharge,  demote  or  refuse  to  reelect  or  retain 
such  professional  employe  or  shall  dismiss  the  complaint. 

“(h)  A written  notice  of  any  decision  of  the  board  of  school  directors 
(or  board  of  public  education),  discharging  or  refusing  to  reelect  a pro- 
fessional employe,  shall  be  sent  by  registered  mail  to  such  professional 
employe  at  his  or  her  last  known  address  within  ten  (10)  days  after  such 
hearing  is  actually  concluded.” 

It  appears  from  the  record  of  this  case  that  Mrs.  Brown  was  notified 
under  date  of  October  26,  1939,  that  her  contract  with  the  School 
District  of  the  City  of  Bethlehem  was  terminated  and  that  if  she 
desired  the  same,  a hearing  would  be  granted.  This  procedure  was  in 
effect  the  same  as  that  adopted  by  the  board  of  school  directors  of 
Upper  Tyrone  Township  in  the  Swink  case.  We  are,  therefore,  of 
the  opinion  that  any  procedure  taken  pursuant  to  the  resolution  of 
the  board  of  school  directors  of  the  City  of  Bethlehem  under  date  of 
October  24,  1939,  authorizing  the  termination  of  the  contract  held  by 
Mrs.  Brown  was  not  in  accordance  with  the  procedure  required  to  be 
followed  under  the  provisions  of  Section  1205  of  the  School  Code,  as 
last  amended. 

The  Board  of  School  Directors  of  the  School  District  of  the  City 
of  Bethlehem  aver,  however,  that  the  provisions  of  the  School  Code 
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relating  to  the  dismissal  of  a professional  employe  need  not  be  con- 
sidered in  the  case  of  Mrs.  Brown  because  a board  of  school  directors 
is  authorized  to  abolish  at  any  time  a department  and  terminate  the 
contracts  of  professional  employes  employed  in  that  department  with- 
out the  necessity  of  following  the  procedure  set  forth  in  the  Tenure 
Act.  Counsel  for  the  appellee  has  cited  as  the  basis  for  this  contention 
the  case  of  Ehret  v.  Kulpmont  Borough  School  District,  333  P.  518. 
It  is  true  that  under  the  facts  of  the  Ehret  case  there  are  certain  con- 
ditions which  may  arise  that  would  entitle  a school  board  to  abolish 
a department  and  dismiss  the  teachers  employed  therein.  The  Ehret 
case,  however,  was  decided  prior  to  the  effective  date  of  Act  274,  ap- 
proved June  20,  1939,  amending  Section  1205  of  the  School  Code.  We 
are  of  the  opinion  that  Act  274  materially  affects  the  discretionary 
right  of  a board  of  school  directors  to  abolish  a department  in  which 
there  are  employed  professional  employes.  Section  1205,  Clause  ( b ) , 
Subsection  2,  as  amended  by  Act  274,  now  reads  in  part  as  follows: 

“Any  board  of  school  directors  (or  board  of  public  education)  may  sus- 
pend the  necessary  number  of  professional  employes  for  the  causes  herein- 
after enumerated : 

jji  i}c  if: 

“(2)  Curtailment  or  alteration  of  the  educational  program  on  recom- 
mendation of  the  superintendent,  concurred  in  by  the  board  of  school  direc- 
tors (or  board  of  public  education),  approved  by  the  Department  of  Public 
Instruction,  as  a result  of  a substantial  decline  in  class  or  course  enrollments 
or  to  conform  with  standards  of  organization  or  educational  activities  re- 
quired by  law  or  recommended  by  the  Department  of  Public  Instruction.” 

It  is  our  opinion  that  this  amendment  applies  to  the  action  of  the 
Board  of  School  Directors  of  the  School  District  of  the  City  of  Bethle- 
hem under  the  facts  in  this  case.  There  does  not  appear  in  the  record 
any  testimony  that  the  Department  of  Public  Instruction  recommended 
or  approved  the  abolition  of  the  Department  of  Dental  Hygiene  main- 
tained by  that  school  district.  There  was  an  allegation  that  a com- 
munication was  received  from  the  Department  of  Public  Instruction 
to  the  effect  that  a dental  hygienist  may  not  be  employed  by  a school 
district  unless  such  employe  works  under  the  supervision  of  a licensed 
and  registered  dentist.  Assuming  for  the  purpose  of  this  discussion 
that  such  a communication  was  actually  received  from  the  Depart- 
ment of  Public  Instruction,  nevertheless,  we  are  of  the  opinion  that 
such  information  is  not  an  approval  of  the  action  of  the  board  author- 
izing the  abolition  of  the  Department  of  Dental  Hygiene  as  required 
by  Subsection  2 of  Clause  (b)  of  Section  1205  of  the  School  Code. 

It  was  further  contended  by  counsel  for  the  appellee  that  the  con- 
tract entered  into  between  the  School  District  of  the  City  of  Bethlehem 
and  the  appellant  was  illegal  and  void  because  under  the  provisions 
of  the  Dental  Law,  1933  P.  L.  216,  Section  2,  as  amended,  1937  P.  L. 
554,  Section  1,  63  P.  S.  Section  121,  a dental  hygienist  is  defined  as 
follows: 

“A  ‘Dental  Hygienist’  is  one  who  is  legally  licensed  as  such  by  the  said 
Dental  Council  and  Examining  Board  to  remove  tartar  deposits,  accretions 
and  stains  from  the  exposed  surface  of  the  teeth  and  directly  beneath  the 
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free  margin  of  the  gums,  in  the  office  of  'a  dentist  or  any  public  or  private 
institution  such  as  schools,  hospitals,  orphan  asylums,  and  sanitoriums  or 
State  Health  cars,  under  the  general  supervision  of  a licensed  and  registered 
dentist,  and  not  otherwise,  and  who  does  not-  perform  any  other  operation 
or  work  on  the  teeth,  jaw,  gums  or  mouth  whatever.” 

It  is  the  contention  of  the  appellee  that  since  the  appellant  was 
employed  as  a dental  hygienist,  she  is  required  to  perform  her  services 
“under  the  general  supervision  of  a licensed  and  registered  dentist” 
and  that  since  the  appellee  does  not  employ  a licensed  and  registered 
dentist  the  appellant  is  unable  to  perform  her  services  in  accordance 
with  the  Dental  Law  and,  therefore,  her  contract  is  illegal  and  void. 
The  contract  between  the  appellant  and  the  appellee  is  set  forth  on 
pages  five  and  six  of  the  Notes  of  Testimony  and  is  in  the  form  pre- 
scribed by  Section  1205  of  the  School  Code.  Under  the  provisions  of 
that  contract  the  appellant  is  employed  to  “teach”  in  the  schools  of 
the  school  district  of  the  City  of  Bethlehem.  There  is  no  mention  in 
that  contract  that  she  is  to  perform  the  duties  of  a dental  hygienist 
and  the  contract,  therefore,  in  itself,  is,  in  our  opinion,  not  illegal  and 
void.  This  we  hold  to  be  true  even  though  the  board  assigns  to  her 
the  duties  of  a dental  hygienist  which  the  present  Dental  Law  re- 
quires to  be  performed  under  the  general  supervision  of  a licensed  and 
registered  dentist. 


Conclusion 

It  is  our  opinion  that  the  Board  of  School  Directors  of  the  School 
District  of  the  City  of  Bethlehem  has  improperly  dismissed  the  ap- 
pellant, Gertrude  Koller  Brown,  for  the  following  reasons: 

1.  Under  the  provision  of  the  Teachers’  Tenure  Act  the  appellant  is  a 
professional  employe,  entitled  to  all  the  rights  and  privileges  of  said  Act. 

2.  The  notice  of  dismissal  was  not  in  accordance  with  Section  1205  of  the 
School  Code,  Subsection  (d),  because  the  board  attempted  to  terminate  her 
contract  before  extending  to  her  an  opportunity  to  be  heard  to  determine 
whether  or  not  the  evidence  submitted  warranted  her  dismissal. 

3.  The  dismissal  of  the  appellant  was  improper  because  the  Board  of 
School  Directors  failed  to  follow  the  provisions  of  Section  1205,  Subsection 
(b)  Clause  2,  which  provides  the  method  by  which  there  may  be  a curtail- 
ment or  alteration  of  the  educational  program  of  the  district,  one  of  which 
requirements  is  the  approval  of  the  Department  of  Public  Instruction.  This 
approval  the  board  of  school  directors  of  the  School  District  of  the  City  of 
Bethlehem  failed  to  obtain. 


ORDER 

And  now,  on  this  twenty-third  day  of  January,  1940,  in  accordance 
with  the  opinion  herewith,  the  action  of  the  Board  of  School  Directors 
of  the  School  District  of  the  City  of  Bethlehem  in  attempting  to 
dismiss  Gertrude  Koller  Brown  is  reversed  and  it  is  directed  that  the 
said  Gertrude  Koller  Brown  be  reinstated  in  her  position  as  a profes- 
sional employe  of  the  School  District  of  the  City  of  Bethlehem  as  fully 
as  if  these  proceedings  had  not  been  brought. 
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Appeal  of  Martha  F.  Hancock, 
a Professional  Employe,  from  a 
decision  of  the  Board  of  Public 
Education  of  the  School  Dis- 
trict of  the  City  of  Pittsburgh, 
Allegheny  County,  Pennsyl- 
vania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  5. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 


February  15,  1940. 


Statement  of  Facts 


1.  The  appellant,  Martha  F.  Hancock,  has  been  employed  as  a 
teacher  in  the  schools  of  the  School  District  of  the  City  of  Pittsburgh 
for  more  than  twenty  years.  On  May  4,  1937,  she  entered  into  a written 
contract  with  the  school  district  in  the  form  prescribed  by  the 
Teachers’  Tenure  Act  of  1937,  P.  L.  213. 

2.  In  1935  she  suffered  injuries  because  of  an  automobile  accident 
and  by  reasons  of  such  injuries  was  absent  from  school  for  several 
months. 

3.  At  the  time  of  her  return  to  her  duties  in  1936,  she  submitted 
to  a physical  examination  by  the  medical  examiner  of  the  school  dis- 
trict and  a specialist  in  mental  and  nervous  diseases  who  was  not 
connected  with  the  board  of  public  education. 

4.  The  report  of  these  physicians  wras  negative  and  indicated  that 
she  was  incompetent  physically  and  mentally  to  resume  her  duties  as 
a teacher. 

5.  This  matter  was  discussed  by  the  appellant  and  Ben  G.  Graham, 
Superintendent  of  Schools  of  the  School  District  of  the  City  of  Pitts- 
burgh, and  he  consented  to  her  return  to  the  district  because  of  the 
fact  that  she  was  near  the  voluntary  retirement  age  with  the  under- 
standing that  she  would  resign  upon  reaching  the  voluntary  retire- 
ment age. 

6.  In  September,  1938,  the  Superintendent  of  Schools  refused  to 
permit  Miss  Hancock  to  resume  her  position  as  a teacher  in  the  public 
schools  of  the  district  “because  we  believe  her  to  be  incompetent  as  a 
teacher,  both  as  respecting  her  ability  to  teach  and  because  she  had 
agreed  to  retire  when  she  was  sixty-two  years  of  age.”  (N.  T.  30.) 

7.  Although  Miss  Hanock  was  not  permitted  to  resume  her  duties 
as  a teacher  at  the  beginning  of  the  school  year  1938-1939,  no  action 
was  taken  by  the  board  of  public  education  until  September  19,  1939. 

8.  The  action  of  the  board  was  taken  at  that  time  pursuant  to  the 
recommendation  of  the  dismissal  of  the  appellant  as  submitted  by 
the  Superintendent  of  Schools. 

9.  The  recommendation  and  action  of  the  board  are  attached  as  an 
exhibit  in  the  following  form: 
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‘‘Report  No.  2950 

Recommendation  for  the  Dismissal  of  a Teacher 

September  19,  1939. 

“From  the  Superintendent  of  Schools 
to 

The  Board  of  Public  Education 
Directors : 

“I  beg  to  recommend  that  Miss  Martha  F.  Hancock  be  dismissed 
as  a teacher  in  the  elementary  schools  and  that  her  contract  as  a 
professional  employe  be  terminated  as  of  September  5,  1938,  since 
which  time  she  has  been  on  leave  of  absence  on  account  of  personal 
illness.  This  recommendation  is  based  upon  a charge  of  incompetency, 
and  in  support  of  said  charges,  I submit  that  the  said  Martha  F. 
Hancock  is  incompetent  as  a teacher  and  unable  to  render  efficient 
service: 

“1.  Because  of  personal  illness  causing  permanent  physical  and 
mental  impairment  which  renders  her  incompetent  as  a teacher. 

“2.  Because  she  lacks  ability  to  maintain  discipline  in  the  class- 
room. 

“3.  Because  she  is  unable  to  secure  and  maintain  proper  pupil 
interest  and  pupil  reaction  so  as  to  show  adequate  beneficial 
results  from  her  teaching. 

“4.  Because  she  has  failed  to  plan  and  prepare  her  daily  classroom 
work,  and  has  failed  to  make  proper  use  of  available  materials 
and  aids  designed  to  make  her  work  efficient. 

“5.  Because  she  has  not  shown  a proper  degree  of  self-reliance  in 
her  work  and  has  failed  to  cooperate  with  others. 

“6.  Because  she  lacks  initiative  and  resourcefulness  as  applied  to 
her  work  as  a teacher.” 

“Recommendation 

“I  recommend  that  this  report  be  adopted  and  that  the  President  of  the 
Board  of  Public  Education  be  authorized  to  fix  a time  and  place  for  a 
hearing  upon  the  charges  above  set  forth  and  to  give  notice  of  said  hearing 
to  the  said  Martha  F.  Hancock  as  required  by  law. 

Respectfully  submitted, 

BEN  G.  GRAHAM, 

Superintendent  of  Schools. 

“Ordered  to  be  received  and  on  motion,  duly  made  and  seconded,  the 
recommendation  of  Report  No.  2950  of  the  Superintendent  of  Schools  was 
adopted,  the  vote  being  as  follows: 
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‘‘Yeas:  Mrs.  C half  ant,  Mrs.  Phillips.  Mrs.  Ridge,  Messrs.  Bialas.  Doyle, 
Fisher,  Freese,  Gerwig,  Lewin,  Reed,  Yoegtly,  Young  and  Aaron.  Yeas  13. 
Nays  0. 

H.  W.  CRAMBLET. 

Secretary,  The  Board  of  Public  Education." 

10.  Under  date  of  September  25,  1939.  notice  was  sent  to  Miss 
Hancock  that  the  Board  of  Public  Education  had  taken  action  for 
the  termination  of  her  contract  as  of  September  5,  1938,  and  the  time 
and  place  for  a hearing  were  set. 

11.  Upon  application  by  the  appellant  to  the  Court  of  Common 
Pleas  of  Allegheny  County,  No.  70,  January  Term  1940.  an  injunc- 
tion was  granted  restraining  the  board  of  public  education  from  pro- 
ceeding with  the  hearing  above  mentioned.  Said  order  read  as  follows: 

“And  now,  October  9,  1939.  the  above  ease  came  on  for  a hearing  for  pre- 
liminary injunction,  upon  consideration  of  the  averments  contained  in  the 
Bill  and  after  argument  of  counsel,  it  is  ordered  that  a preliminary  injunc- 
tion issue  restraining  the  defendants  from  proceeding  with  the  hearing  fixed 
for  October  9,  1939,  at  3:30  p.  m.  Preliminary  injunction  to  remain  until 
final  hearing,  which  is  fixed  for  October  30,  1939.  when  the  mandamus  action 
between  the  parties  and  filed  at  2310  October  Term,  1939.  will  be  heard.” 

12.  On  October  10,  1939,  the  order  granting  the  preliminary  injunc- 
tion was  amended  by  the  court  to  read  as  follows: 

“And  now,  October  10.  1939,  this  case,  came  on  for  further  hearing  on 
Plaintiff's  Motion  for  Preliminary  Injunction,  and  upon  consideration  there- 
of, the  Preliminary  Injunction  granted  October  9,  1939.  is  hereby  dissolved; 
the  Defendant  to  be  restrained,  however,  from  taking  action  terminating  the 
contract  of  the  plaintiff  as  of  any  date  prior  to  the  date  of  filing  charges. 
This  injunction  to  remain  in  force  until  action  is  taken  on  Plaintiff’s  Motion 
to  Quash  the  Writ  of  Alternative  Mandamus  iu  the  case  now  pending  at 
No.  2310  October  Term.  1939.” 

13.  At  the  request  of  counsel  for  the  appellant,  the  Board  of  Public 
Education  addressed  a further  notice  to  Miss  Hancock  under  date  of 
October  11,  1939,  notifying  her  that  “The  Board  of  Public  Education 
of  the  School  District  of  Pittsburgh  has  taken  action  for  the  termina- 
tion of  your  contract  as  a professional  employe  of  said  school  dis- 
trict.” Attached  to  this  notice  was  a statement  of  charges  and  it  took 
the  form  of  the  recommendation  of  the  Superintendent  of  Schools 
and  the  action  of  the  board  mentioned  in  Paragraph  9 of  the  Statement 
of  Facts.  A new  time  was  fixed  for  the  hearing  of  this  matter. 

14.  At  the  hearing  held  pursuant  to  the  last  mentioned  notice  on 
October  23,  1939,  the  board  introduced  into  evidence  the  testimony 
of  Ben  G.  Graham,  Superintendent  of  Schools,  Dr.  S.  E.  Weber,  Asso- 
ciate Superintendent  in  Charge  of  Personnel,  Miss  Annie  Lytle. 
Principal  of  the  Miller  School  in  Pittsburgh,  Pennsylvania,  wherein 
Miss  Hancock  served  as  a teacher,  Miss  Helen  M.  Brennan,  Principal 
of  the  Lawrence  School,  wherein  Miss  Hancock  served  as  a teacher, 
and  Miss  Kathryn  Foulke,  Dr.  Weber’s  assistant,  all  of  whom  testified 
that  from  their  observation  or  from  reports  received  by  them  as  ad- 
ministrative officers,  Miss  Hancock  was  incompetent  as  a teacher. 
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The  board  also  called  Dr.  L.  M.  Smith,  chief  medical  examiner  for 
the  Board  of  Public  Education  in  the  School  District  of  Pittsburgh, 
Dr.  Edward  E.  Mayer,  a specialist  in  mental  and  nervous  diseases, 
who  examined  Miss  Hancock  and  who  was  not  connected  with  the 
Board  of  Public  Education,  Dr.  H.  0.  Mateer,  engaged  by  the  Board 
of  Public  Education  of  the  School  District  of  the  City  of  Pittsburgh 
as  a roentgenologist,  all  of  whom  testified  as  to  the  physical  and 
mental  condition  of  the  appellant  and  all  of  whom  gave  the  opinion 
that  she  was  not  competent  to  teach  in  the  public  schools. 

15.  The  appellant  offered  in  evidence  her  own  testimony  and  records 
which  she  kept  pertaining  to  her  duties  as  a teacher  in  an  effort  to 
rebut  the  evidence  submitted  by  the  board. 

16.  The  board  found,  after  hearing  the  testimony,  that  the  appellant 
was  incompetent  and,  therefore,  dismissed  her  as  of  October  24,  1939. 
From  this  decision  the  appellant  appealed  to  the  Superintendent  of 
Public  Instruction. 

Discussion 

Counsel  for  the  appellant  has  raised  the  contention  that  the  Board 
of  Public  Education  of  the  School  District  of  the  City  of  Pittsburgh 
failed  to  follow  the  procedure  prescribed  in  Section  1205  of  the  School 
Code  as  last  amended  by  Act  274,  approved  June  20,  1939. 

Under  date  of  September  19,  1939,  the  Superintendent  of  Schools 
of  the  School  District  of  the  City  of  Pittsburgh  submitted  a recom- 
mendation to  the  Board  of  Public  Education  that  the  appellant  be 
dismissed  as  of  September  5,  1938,  said  recommendation  being  based 
upon  a charge  of  incompetency.  Notice  was  served  on  the  appellant 
pursuant  to  the  action  taken  by  the  board.  Upon  application  to  the 
Court  of  Common  Pleas  of  Allegheny  County,  sitting  in  equity,  a 
preliminary  injunction  was  granted  enjoining  the  board  from  dis- 
missing the  appellant  at  any  date  earlier  than  the  date  of  the  hearing 
upon  which  evidence  of  the  charges  preferred  were  to  be  presented. 
In  order  to  remedy  this  defect,  a new  notice  was  sent  to  the  appellant 
under  date  of  October  11,  1939,  notifying  her  of  the  time  and  place 
for  the  hearing  and  setting  forth  the  charges  preferred.  The  notice 
of  October  11  was  in  similar  form  to  that  sent  to  the  appellant  under 
date  of  September  23,  1939,  and  read,  in  part,  as  follows: 

“You  are  hereby  notified  that  the  Board  of  Public  Education  of  the  School 
District  of  Pittsburgh  has  taken  action  for  the  termination  of  your  contract 
as  a professional  employe  of  said  school  district.” 

Attached  to  this  notice  was  a statement  of  the  charges  in  the  form 
of  the  recommendation  for  dismissal  submitted  by  the  Superintendent 
of  Schools  and  the  action  of  the  board  thereon  as  set  forth  in  Para- 
graph 9 of  the  Statement  of  Facts.  No  further  action  was  taken  by 
the  board  to  amend  its  order  dismissing  the  appellant  as  of  Sep- 
tember 5,  1938,  as  far  as  the  evidence  submitted  for  our  consideration 
reveals,  although  after  presentation  of  the  evidence,  the  final  notice 
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of  dismissal  was  dated  October  24,  1939,  the  day  of  the  hearing  on 
the  charges  preferred  in  accordance  with  the  notice  dated  October  11, 
1939.  We  are  of  the  opinion  that  any  defect  in  the  notice  sent  to  the 
appellant  under  date  of  September  25,  1939,  was  corrected  by  the 
issuance  of  a second  notice  to  the  appellant  under  date  of  October  11, 
1939,  pursuant  to  which  notice  a further  hearing  was  granted.  Said 
action  of  the  board  was  taken  in  accordance  with  the  amended  pre- 
liminary injunction  issued  by  the  Court  of  Common  Pleas  of  Allegheny 
County,  sitting  in  equity.  We  are  further  of  the  opinion  that  any 
technical  defect  relating  to  the  form  of  notice  was  waived  by  the 
appellant  by  the  general  appearance  of  her  counsel  at  the  hearing  and 
the  presentation  of  evidence  on  her  own  behalf. 

At  the  time  the  second  notice  of  the  time  and  place  for  a hearing 
was  sent  to  the  appellant,  there  was  in  effect  the  preliminary  injunc- 
tion restraining  the  Board  of  Public  Education  of  the  School  District 
of  the  City  of  Pittsburgh  from  dismissing  the  appellant  prior  to  the 
date  of  a hearing  on  the  charges  preferred.  It  is  our  opinion,  there- 
fore, that  the  second  notice  preferring  charges  was  subject  to  the 
restrictions  imposed  upon  the  Board  by  the  preliminary  injunction 
and  that  there  was,  therefore,  no  attempt  on  the  part  of  the  Board 
to  dismiss  the  appellant  as  of  any  date  earlier  than  the  date  of  the 
hearing.  This  conclusion  is  borne  out  by  the  fact  that  after  hearing 
the  evidence  and  considering  the  same,  the  appellant  was  dismissed 
by  the  Board  as  of  October  24,  1939,  the  date  of  the  hearing. 

The  evidence  submitted,  we  believe,  merits  the  conclusion  reached 
by  the  board,  namely,  that  the  appellant  is  incompetent.  The  testi- 
mony presented  by  the  Superintendent  of  Schools,  the  assistant  super- 
intendent, and  the  principals  of  the  schools  under  which  the  appellant 
served,  is  entitled  to  great  weight.  Conley’s  Appeal,  30  Pa.  D.  & C. 
393.  We  are  also  of  the  opinion  that  the  medical  testimony  relative 
to  the  physical  and  mental  condition  of  Miss  Hancock  must  be  ac- 
cepted as  conclusive  of  the  fact  that  physically  she  is  not  competent 
to  serve  as  a teacher  in  the  public  schools.  In  our  opinion,  this  testi- 
mony was  not  successfully  rebutted  by  the  appellant. 

We  are  of  the  opinion,  therefore,  that  the  evidence  substantiates 
the  charge  of  incompetency  and  that  the  action  of  the  Board  of 
Public  Education  of  the  School  District  of  the  City  of  Pittsburgh 
dismissing  the  appellant  as  a professional  employe  should  be  sustained. 

ORDER 

And  now,  on  February  15,  1940,  the  appeal  of  Martha  F.  Hancock 
from  the  decision  of  the  Board  of  Public  Education  of  the  School 
District  of  the  City  of  Pittsburgh  is  hereby  dismissed  and  the  action 
of  said  board  dismissing  her  as  a professional  employe  of  said  district 
is  sustained. 
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Appeal  of  Mary  Cavanaugh 
Kelly,  a Professional  Employe, 
from  a decision  of  the  Board 
of  School  Directors  of  West 
Mahanoy  Township  School  Dis- 
trict, Schuylkill  County. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Penn- 
sylvania, No.  6. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

March  21,  1940. 

This  case  is  before  the  Superintendent  of  Public  Instruction  on 
an  appeal  from  the  decision  of  the  board  of  school  directors  of  West 
Mahanoy  Township  School  District,  dismissing  the  appellant,  Mary 
Cavanaugh  Kelly,  as  a professional  employe  of  said  district. 


Statement  of  Facts 

1.  The  appellant,  Mary  Cavanaugh  Kelly,  was  a married  profes- 
sional employe  in  the  West  Mahanoy  Township  School  District  and 
had  taught  in  the  schools  of  said  district  for  a period  of  eight  years. 

2.  The  appellant  served  and  performed  her  duties  as  a teacher  in 
said  district  until  the  end  of  the  school  term  1938-1939. 

3.  Said  professional  employe  became  pregnant  during  the  school 
year  1938-1939  and  a child  was  born  to  her  on  September  24,  1939. 

4.  During  the  month  of  August,  1939,  she  developed  toxemia  of 
pregnancy. 

5.  A few  days  prior  to  September  13,  1939,  the  opening  of  the 
school  term  1939-1940,  the  appellant  requested  to  be  excused  or  to 
be  granted  a leave  of  absence.  This  request  was  directed  to  the 
Superintendent  of  Schools  of  West  Mahanoy  Township. 

6.  No  official  action  was  taken  by  the  board  of  school  directors  of 
West  Mahanoy  Township  School  District  pertaining  to  the  absence 
of  the  appellant  until  December  15,  1939,  when  a notice  in  accordance 
with  the  provisions  of  the  Teachers’  Tenure  Act  was  served  upon  her. 
Said  notice  was  to  the  effect  that  a hearing  was  to  be  held  to  consider 
her  dismissal  on  the  grounds  that  she  neglected  to  teach  in  the  schools 
of  that  district  from  the  opening  of  the  school  term  September  13, 
1939  to  December  1,  1939,  without  the  sanction  and  approval  of  the 
board  of  school  directors. 

7.  There  appears  no  regulation  of  the  board  relating  to  the  granting 
of  leaves  of  absence. 

Question 

Does  the  absence  of  a professional  employe  because  of  illness  con- 
stitute persistent  negligence  if  a leave  of  absence  is  requested  by  said 
employe  but  is  not  approved  or  granted  by  official  action  by  the 
board  of  school  directors  of  the  employing  district  in  the  absence  of 
any  rule  or  regulation  of  the  board  relating  to  leaves  of  absence? 
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Discussion 

The  appellant  had  been  a teacher  in  the  West  Mahanoy  Township 
School  District  for  a period  of  eight  years  prior  to  the  beginning  of 
the  school  year  1939-1940.  During  the  school  year  last  mentioned 
she  became  pregnant  but  continued  to  perform  her  duties  until  the  end 
of  the  school  term  1938-1939.  The  testimony  discloses  that  a short 
time  prior  to  the  opening  of  the  school  term  1939-1940  she  requested 
a leave  of  absence  from  Henry  F.  Murray,  Superintendent  of  Schools 
of  the  West  Mahanoy  Township  School  District.  The  superintendent 
suggested  that  she  direct  her  request  to  the  board  of  school  directors 
of  the  district  as  he  hesitated  to  assume  the  responsibility  of  granting 
the  leave.  Although  she  did  not  specifically  state  to  him  the  reasons 
why  she  desired  the  leave,  Superintendent  Murray  testified  that  her 
reasons  were  apparent  as  it  was  known  to  him  that  she  was  pregnant. 
Following  this  request  directed  to  the  Superintendent  and  in  accord- 
ance with  his  suggestion,  the  appellant  alleged  that  she  addressed  a 
letter  to  the  president  of  the  board  of  school  directors  and  also  to  the 
secretary  of  the  board.  There  is  a conflict  of  testimony  as  to  the 
actual  existence  of  this  letter. 

The  charge  preferred* by  the  board  of  school  directors  was  “that 
by  reason  of  your  neglect  to  teach  from  the  opening  of  the  school 
year  September,  1939  to  December  1,  1939,  without  sanction  and 
approval  of  the  board  of  West  Mahanoy  Township,  it  becomes  neces- 
sary for  the  board  of  said  district  to  disqualify  you  as  a teacher  and 
to  terminate  your  contract  as  a professional  employe  and  teacher  of 
said  school  district.”  Apparently  the  board  has  relied  upon  Clause  (a) 
of  Section  1205  of  the  School  Code  which  provides  for  the  dismissal 
of  professional  employes  because  of  persistent  negligence.  We  have 
been  unable  to  find  any  cases  of  our  courts  construing  the  term,  “per- 
sistent negligence,”  as  used  in  the  aforementioned  section  of  the  School 
Code.  However,  in  the  case  of  Millar’s  appeal,  30  Pa.  D.  & C.  1,  Judge 
Sheely  discussed  the  meaning  of  the  phrase,  “wilful  and  persistent 
negligence,”  as  used  in  Clause  (a)  of  Section  1205  prior  to  its  amend- 
ment by  Act  274,  approved  June  20,  1939.  His  comment  on  the  mean- 
ing of  this  phrase  is  pertinent,  at  least  in  part,  to  the  interpretation  of 
persistent  negligence  which  we  are  called  upon  to  decide.  It  reads  as 
follows: 

“It  will  be  noted  that  under  the  School  Code  of  1911  simple  ‘negligence’ 
or  a single  violation  of  the  School  Code  was  sufficient  ground  for  a dis- 
missal. Under  the  Act  of  1937,  however,  the  negligence  must  be  ‘wilful  and 
persistent’  and  the  violation  of  the  School  Laws  must  be  ‘persistent  and  wil- 
ful’. By  the  use  of  these  adjectives  in  the  amendment  the  legislature  must 
have  intended  that  something  much  more  serious  than  a single  act  of  negli- 
gence or  a single  violation  of  the  School  Code  would  have  to  exist.  The 
word  ‘wilful’  ordinarily  means  intentional  and  conscious  and  the  word  ‘per- 
sistent’ ordinarily  firm  and  persevering  in  a course,  design  or  resolution.” 

The  amendment  of  1939  provides  that  merely  “persistent  negligence” 
shall  be  grounds  for  the  dismissal  of  a professional  employe.  We  do 
not  believe  that  the  conduct  of  the  appellant  in  the  instant  case  con- 
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stituted  persistent  negligence  for  in  the  words  of  Judge  Sheely  the 
appellant  could  not  have  been  said  to  have  been  “firm  and  persevering 
in  a course,  design  or  resolution.” 

It  is  further  to  be  noted  that  there  are  no  rules  or  regulations  of 
the  board  of  school  directors  of  West  Mahanoy  Township  governing 
the  applications  for  leaves  of  absence.  It  further  appears  that  the 
superintendent  of  schools  was  advised  of  the  application  for  the  leave 
of  absence  and  that  he  in  turn  notified  the  secretary  of  the  board  prior 
to  the  opening  of  the  school  term  1939-1940.  It  further  appears  from 
the  testimony  that  pursuant  to  this  notification,  a substitute  teacher 
was  employed  to  fill  the  vacancy  of  the  appellant  and  the  services  of 
this  substitute  began  on  the  opening  day  of  the  school  term  1939- 
1940.  No  official  action,  however,  was  taken  by  the  board  of  school 
directors  pursuant  to  the  information  relating  to  the  leave  of  absence 
of  the  appellant  although  the  same  was  contained  in  the  report  of 
the  superintendent  to  the  board.  The  evidence  also  indicated  that 
no  request  was  made  by  the  board  of  school  directors  that  the  appellant 
return  to  her  position.  Assuming  for  the  purpose  of  this  argument 
that  an  absence  was  taken  without  making  proper  application  to  the 
board,  nevertheless,  such  action  could  not  be  considered  persistent 
negligence  in  the  absence  of  any  request  by  the  board  or  her  superiors 
to  return  to  her  position. 

It  was  urgently  contended  by  counsel  for  the  board  that  the  preg- 
nancy of  the  appellant  was  not  an  illness  which  would  entitle  her  to 
remain  absent  from  her  duties  under  the  provisions  of  the  School 
Code  and  especially  Section  1209.  His  argument  was  that  pregnancy 
was  a normal  and  natural  condition  which  did  not  constitute  an  excuse 
for  a professional  employe  to  remain  absent  from  her  duties  without 
subjecting  her  to  possible  dismissal  because  of  neglect  of  the  same. 
In  the  instant  case  there  was  undisputed  testimony  to  the  effect  that 
the  appellant  did  suffer  what  is  known  as  toxemia  of  pregnancy  which 
condition  was  an  illness.  On  that  account  the  argument  of  counsel 
for  the  appellant  does  not  apply  in  the  instant  case.  It,  therefore, 
follows  that  she  falls  within  the  provisions  of  Section  1209  of  the 
School  Code  exempting  an  employe  from  disqualification  as  a teacher 
when  her  neglect  or  refusal  to  teach  is  due  to  personal  illness. 

Upon  consideration  of  all  the  testimony  in  support  of  the  charges 
preferred  in  the  above  entitled  matter,  it  is  our  opinion  that  the 
charge  of  neglect  of  duty  has  not  been  sustained  by  the  evidence.  We 
are,  therefore,  required  to  make  the  following  order: 

ORDER 

And  now,  March  21,  1940,  the  decision  of  the  board  of  school  direc- 
tors of  the  West  Mahanoy  Township  School  District,  dismissing  Mary 
Cavanaugh  Kelly  as  a professional  employe,  is  reversed  and  said 
board  is  directed  to  reinstate  her  as  a professional  employe  of  said 
district. 
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Appeal  of  Vincent  Ramik,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of  School 
Directors  of  the  School  Dis- 
trict of  Dickson  City,  Lacka- 
wanna County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  7. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  oj  Public  Instruction 


April  9,  1940. 


This  case  is  before  the  Superintendent  of  Public  Instruction  on 
an  appeal  from  a decision  of  the  board  of  school  directors  of  the 
School  District  of  Dickson  City,  transferring  the  appellant,  Vincent 
Ramik,  from  the  position  of  teacher  and  assistant  principal  in  the 
senior  high  school  of  said  district  to  the  position  of  teacher  and  princi- 
pal of  a two-teacher  ungraded  elementary  school  in  said  district. 


1.  Vincent  Ramik  is  a professional  employe  of  the  School  District 
of  the  Borough  of  Dickson  City. 

2.  Prior  to  November  22,  1939,  he  was  employed  for  approximately 
eight  years  as  a teacher  and  vice-principal  in  the  senior  high  school 
of  said  district. 

3.  By  action  of  the  board  of  school  directors  of  said  district  upon 
the  recommendation  of  Superintendent  P.  M.  Brennan,  under  date  of 
November  22,  1939,  Mr.  Ramik  was  transferred  without  any  reduction 
in  salary  from  his  position  in  the  senior  high  school  to  the  position  of 
principal  and  teacher  in  an  elementary  school  known  as  the  Jefferson 
School. 

4.  The  appellant  alleged  that  his  transfer  constituted  a demotion  in 
type  of  position  and  at  his  request  the  board  of  school  directors 
granted  him  a hearing  pursuant  to  the  provisions  of  Section  1205-A 
of  the  School  Code.  The  hearing  was  held  on  Friday,  December  29. 
1939,  and  after  considering  the  testimony  presented,  the  board  sus- 
tained its  previous  action. 

5.  From  this  decision  of  the  board,  the  professional  employe  ap- 
pealed to  the  Superintendent  of  Public  Instruction. 


Does  the  transfer  of  a professional  employe  from  the  position  of 
vice-principal  and  teacher  in  a high  school  to  the  position  of  principal 
and  teacher  in  an  elementary  school  constitute  a demotion  in  type  of 
position  as  that  phrase  is  used  in  Section  1205-A  of  the  School  Code 
as  last  amended? 


Statement  of  Facts 


Question 
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Discussion 

There  was  admittedly  no  decrease  in  the  salary  of  the  appellant  at 
the  time  he  was  transferred  from  his  position  in  the  high  .school  to  his 
position  in  the  elementary  school.  It  is  contended,  however,  by  the 
professional  employe  that  such  transfer  constituted  a demotion  in 
type  of  position.  The  board,  on  the  other  hand,  considered  the  transfer 
to  be  a promotion  because  the  appellant’s  title  now  becomes  that  of 
principal,  whereas  his  former  title  was  that  of  vice-principal.  The 
sole  question,  therefore,  is  whether  or  not  the  transfer  in  the  instant 
case  may  be  considered  as  a demotion  in  type  of  position. 

We  are  unable  to  find  any  legislation  that  defines  “a  demotion  in 
type  of  position”  as  that  phrase  applies  to  professional  employes  of 
school  districts  nor  are  we  able  to  find  any  opinions  of  our  courts  on 
point  which  construe  this  phrase.  A discussion  of  the  word  “demo- 
tion,” however,  does  appear  in,  the  decision  of  our  Supreme  Court  in 
the  case  of  Smith  v.  The  School  District  of  the  City  of  Philadelphia, 
334  Pa.  197.  In  that  case  the  Supreme  Court  said,  referring  to  Section 
1205- A of  the  School  Code: 

“The  word,  ‘demotion’  as  used  therein  means  a reduction  of  particular 
teachers  in  salary  or  type  of  position  as  compared  with  other  teachers  having 
the  same  status.  But.  where  there  is  a general  adjustment  of  the  salaries 
of  all  teachers  with  no  consequent  individual  discrimination,  the  relative 
grade  or  rank  of  any  particular  teacher  remains  the  same,  and  there  has 
been  no  ‘demotion’  of  any  particular  teacher  within  the  meaning  of  the 
word  as  there  used.” 

There  also  appears  in  the  case  In  Re  Appeal  of  Blose,  decided  by 
Judge  Bradley  under  date  of  February  11,  1938,  at  No.  242,  December 
Term  1937,  in  the  Court  of  Common  Pleas  of  Armstrong  County, 
Pennsylvania,  a discussion  of  demotion  in  type  of  position  under  facts 
that  are  not  similar  to  those  in  the  instant  case.  In  that  case  the 
question  arose  as  to  whether  or  not  the  transfer  from  a graded  to  an 
ungraded  elementary  school  was  a demotion  in  type  of  position.  The 
reasoning  of  the  court,  in  arriving  at  a conclusion  is  pertinent,  how- 
ever, to  the  question  involved  in  the  instant  case  and  is  as  follows: 

“A  teacher  authorized  to  instruct  in  any  one  of  the  grades  is  authorized 
to  instruct  in  a school  containing  all  of  said  grades.  It  must  be  observed 
that  this  is  not  a change  in  position  from  secondary  to  elementary,  but  that 
the  appellant  would  remain  in  the  elementary  class,  in  instructing  the  pupils 
in  a one-room  school.  It  is  true  that  the  teacher  would  be  subject  to  more 
inconvenience  at  the  Peters  School  than  that  experienced  in  the  one  in  which 
she  has  been  teaching.  However,  more  inconvenience  or  more  work,  can  not 
be  properly  considered  a demotion.”  (Italics  ours.) 

Much  can  be  said  in  support  of  an  educational  philosophy  which 
places  upon  elementary  education  a valuation  fully  as  significant  as 
high  school  education  and  that  regards  the  work  of  any  one  grade 
of  the  public  schools  as  being  as  important  and  as  dignified  as  the 
work  of  any  other  grade;  but  here  we  are  not  faced  with  the  evalua- 
tion of  an  educational  philosophy  but  with  the  necessity  of  interpreting 
and  applying  existing  law  and  current  practice. 
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We  are  faced  with  the  fact  that  the  appellant,  for  a period  of 
approximately  eight  years,  had  been  a teacher  of  history  and  problems 
of  democracy  in  the  high  school  of  Dickson  City  and  at  the  time  of 
his  transfer  also  bore  the  title  of  vice-principal,  performing  from  time 
to  time  the  duties  of  the  principal  when  the  incumbent  to  that  position 
was  absent.  The  position  to  which  he  was  transferred  on  November 
22,  1939,  requires  that  he  now  teach  all  subjects  of  grades  five,  six, 
seven,  and  eight,  including  “spelling,  arithmetic,  history,  geography, 
hygiene,  drawing,  English”  and  the  other  subjects  prescribed  for  those 
grades,  the  total  enrollment  in  these  four  grades  being  fourteen  pupils. 
In  this  new  assignment  he  is  called  principal  of  the  two-room  ele- 
mentary school  in  which  he  and  only  one  other  teacher  are  employed. 
We  are  not  here  required  to  pass  judgment  on  the  importance  of  pro- 
viding professional  employes  as  well  prepared  and  professionaly  com- 
petent for  positions  of  this  type  as  those  who  are  provided  for  any 
other  public  school  position,  but  we  are  obliged  to  determine  whether 
the  appellant  has  had  his  legal  rights  denied  or  abridged  by  being 
compelled  to  accept  this  change  in  assignment  contrary  to  his  desires. 
The  answer  must  depend  largely  upon  the  effect  which  the  transfer 
will  have  upon  the  opportunities  the  new  assignment  affords  the 
appellant  in  terms  of  protecting  both  his  former  and  future  status  in 
the  light  of  the  traditions,  customs  and  actual  operation  of  adminis- 
trative practices  and  legal  requirements  controlling  promotions  and 
demotions  in  the  school  system  of  this  Commonwealth. 

In  the  Blose  Case,  supra,  the  court  inferentially  held  that  a change 
from  a position  as  professional  employe  in  a secondary  school  to  a 
position  as  professional  employe  in  an  elementary  school  is  a demotion. 
In  this  connection  we  must  give  very  careful  consideration  to  the 
provisions  of  Section  1210  of  the  School  Code  wherein  the  legislature, 
presumably  in  recognition  of  the  more  extensive  preparation  required 
of  high  school  teachers  at  the  time  these  provisions  were  enacted  into 
law,  recognized  this  distinction  by  requiring  a higher  rate  of  com- 
pensation for  professional  employes  in  our  high  schools  than  is  re- 
quired for  professional  employes  in  our  elementary  schools.  When 
we  consider  the  definition  of  the  word  “demotion”  as  set  forth  by  our 
Supreme  Court  in  the  Smith  Case,  supra,  namely,  as  meaning  “a 
reduction  of  particular  teachers  in  . . . type  of  position  as  compared 
with  other  teachers  having  the  same  status,”  the  appellant  in  this 
case  has  suffered  a demotion  in  type  of  position  as  compared  with  other 
professional  employes  in  the  high  school  because  the  maximum  mini- 
mum salary  to  which  he  is  now  entitled  as  an  elementary  school  em- 
ploye under  the  provisions  of  Section  1210  of  the  School  Code  is  less 
than  that  provided  for  professional  employes  in  the  high  school  from 
which  classification  he  was  transferred.  It  is  recognized  that  his  con- 
tract entitles  him  for  the  present  year  to  the  salary  therein  stated,  but 
it  is  possible  that  a general  salary  reduction  in  the  district  at  some  date 
hereafter  would  not  entitle  him  to  the  same  status  that  he  enjoyed 
prior  to  the  action  of  the  board  transferring  him  to  his  present  posi- 
tion. 
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Our  conclusion,  based  upon  the  Blose  Case,  supra,  the  definition 
of  the  word  “demotion”  in  the  Smith  Case,  supra,  and  the  recognition 
of  a distinction  existing  in  present  provisions  of  lav*  and  in  prevailing 
practice  in  the  placement  and  compensation  of  professional  employes 
in  Pennsylvania,  is  that  the  transfer  of  Vincent  Ramik  from  the 
position  of  high  school  teacher  to  that  of  elementary  principal  of  a 
two-room  school  was  a demotion  in  type  of  position. 

In  view  of  the  foregoing,  we  are  constrained  to  make  the  following 
order : 


ORDER 

And  now,  April  9,  1940,  in  accordance  with  the  opinion  herewith, 
the  action  of  the  board  of  school  directors  of  the  School  District  of 
the  Borough  of  Dickson  City,  transferring  Vincent  Ramik  from  the 
position  as  a professional  employe  in  the  high  school  of  said  district 
to  the  position  of  a principal  and  teacher  in  an  elementary  school  of 
said  district,  is  reversed  and  it  is  directed  that  said  Vincent  Ramik 
be  reinstated  in  his  position  as  a professional  employe  in  the  high 
school  of  said  district  as  fully  as  if  these  proceedings  had  not  been 
brought. 


Appeal  of  Mary  D.  Johnson 
McHugh,  a Professional  Em- 
ploye, from  a decision  of  the 
Board  of  School  Directors  of 
Foster  Township,  Luzerne 
County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  8. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

May  1,  1940. 

This  case  came  before  the  Superintendent  of  Public  Instruction  on 
an  appeal  from  a decision  of  the  board  of  school  directors  of  the 
School  District  of  Foster  Township,  Luzerne  County,  Pennsylvania, 
dismissing  the  appellant  as  a professional  employe  on  a charge  of 
persistent  negligence. 

Statement  of  Facts 

1.  The  appellant,  Mary  D.  McHugh  (nee  Johnson),  was  a pro- 
fessional employe  of  the  School  District  of  Foster  Township  and 
taught  in  said  district  from  September,  1930,  until  the  end  of  the 
school  year  1938-1939. 

2.  The  said  Mary  D.  McHugh  was  married  on  or  about  December 
5,  1938. 

3.  On  September  4,  1939,  two  days  before  the  opening  of  the  school 
term  of  1939-40,  the  appellant  addressed  a written  communication 
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to  the  board  of  school  directors  of  Foster  Township  requesting  a leave 
of  absence  until  January  1,  1940. 

4.  There  does  not  appear  in  the  record  any  evidence  of  formal 
action  taken  by  the  board  of  school  directors  either  refusing  or  grant- 
ing the  request  for  the  leave. 

5.  Although  the  application  for  leave  did  not  state  the  reason  for 
the  request,  it  appears  that  pregnancy  was  the  reason,  for  on  No- 
vember 15,  1939,  a child  was  born  to  the  appellant. 

6.  On  January  2,  1940,  which  was  the  day  following  the  end  of  the 
period  for  which  the  leave  of  absence  had  been  requested,  the  ap- 
pellant presented  herself  for  duty  but  was  advised  there  was  no 
position  open  for  her,  although  she  had  not  been  notified  previously 
of  any  official  action  of  the  board  by  which  her  contract  had  been 
terminated : 

7.  Under  date  of  January  5,  1940,  the  appellant  received  a letter 
from  the  solicitor  of  the  school  board  which  read  in  part  as  follows: 

“.  . . the  said  School  Board  has  replaced  you  with  a regular  and  qualified 
teacher  who  has  been  functioning  in  your  place  and  stead  since  the  begin- 
ning of  the  current  school  term. 

“If  you  feel  you  are  aggrieved  by  the  position  taken  by  the  said  School 
Board  you  may  have  a hearing  before  said  School  Board  at  a time  to  be 
mutually  agreed  upon.” 

8.  The  appellant  engaged  counsel  who  directed  a communication  to 
the  solicitor  for  the  board  and  stated  that  without  waiving  any  right 
the  appellant  requested  a hearing  before  the  board.  Under  date  of 
January  26,  1940,  the  solicitor  communicated  with  the  appellant  and 
advised  her  the  hearing  would  be  held  on  January  30,  1940,  at  the 
office  of  the  Foster  Township  schools. 

9.  Under  date  of  January  29,  1940,  a formal  notice  setting  forth 
the  charge  of  persistent  negligence  was  addressed  to  the  appellant 
and  on  January  30,  1940,  the  hearing  was  held  before  the  board. 

10.  After  considering  the  testimony,  the  previous  action  of  the 
board  dismissing  the  appellant  was  upheld. 

The  Issues 

1.  Was  the  notice  of  dismissal  sent  by  the  solicitor  of  the  board  of 
school  directors  in  compliance  with  the  provisions  of  the  Tenure  Act 
relating  to  the  dismissal  of  professional  employes? 

2.  May  a professional  employe  be  considered  guilty  of  persistent 
negligence  within  the  provision  of  the  Tenure  Act  if  a request  for  a 
leave  of-  absence  is  forwarded  to  a board  of  school  directors  and  no 
formal  action  is  taken  upon  the  same? 
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Discussion 

Before  considering  the  merits  of  this  case  it  is  necessary  to  discuss 
the  technical  issues  involved  particularly  with  reference  to  the  form 
of  notice  and  time  set  for  hearing  following  said  notice.  Section 
1205  (d)  of  the  School  Code  specifies  that  before  any  professional 
employe  may  be  dismissed  “ . . . the  secretary  of  the  school  district 
shall  furnish  such  professional  employe  with  a detailed  written  state- 
ment of  the  charges  upon  which  his  or  her  dismissal  or  refusal  of  re- 
election  is  based,  together  with  a written  notice  signed  by  the  presi- 
dent and  attested  by  the  secretary  of  the  board  of  school  directors 
of  a time  and  place  when  and  where  such  professional  employe  will  be 
given  an  opportunity  to  be  heard  either  in  person  or  by  counsel,  or 
both,  before  the  board  of  school  directors.  . . . Such  hearing  shall  be 
not  sooner  than  ten  (10)  days  nor  later  than  fifteen  (15)  days  after 
such  written  notice.” 

In  the  instant  case  it  appears  that  under  date  of  January  5,  1940, 
the  solicitor  of  the  school  board  sent  a notice  to  the  appellant  indi- 
cating that  her  services  had  already  been  terminated.  This  is  not  in 
accordance  with  the  provisions  of  the  Tenure  Act  requiring  first  that  a 
hearing  shall  be  held,  and  testimony  be  taken  to  decide  whether  or 
not  the  charges  preferred  have  been  sustained. 

Under  date  of  January  29,  1940,  in  an  effort  to  comply  technically 
with  the  provisions  of  the  Tenure  Act,  a formal  notice  signed  by  the 
president  and  attested  by  the  secretary  of  the  board  was  sent  to  the 
appellant.  The  hearing  pursuant  to  this  notice  was  held  the  follow- 
ing day.  This  is  not  in  accordance  with  the  provisions  of  the  section 
above  quoted  which  requires  that  after  formal  notice  the  hearing  shall 
not  be  set  sooner  than  ten  nor  later  than  fifteen  days  after  notice  has 
been  given.  The  Swink  case,  132  Pa.  Superior  Court  107,  stresses  the 
necessity  for  strictly  following  the  procedure  set  forth  in  the  School 
Code  in  the  event  a dismissal  of  a professional  employe  is  desired. 
The  court  held  that  the  procedure  for  dismissal  must  be  strictly  fol- 
lowed and  said,  “The  board  of  school  directors  cannot  be  relieved  of 
the  consequences  of  its  failure  to  observe  the  essential  statutory  re- 
quirements in  dismissing  a teacher  any  more  than  a teacher  can  be 
relieved  from  showing  the  vital  and  essential  elements  required  to 
make  a valid  and  enforceable  contract  between  the  teacher  and  the 
school  district  when  such  teacher  seeks  to  enforce  such  contractual 
obligations.”  It  is  our  opinion  that  the  board  in  the  instant  case  has 
not  met  the  requirements  of  the  Code  in  the  procedure  adopted  by  it 
for  the  dismissal  of  the  appellant. 

Consideration  should  also  be  given  to  the  merits  of  this  case  although 
the  board’s  action  may  properly  be  reversed  on  the  technical  issues 
alone  as  above  noted.  Considering  the  merits  of  the  case,  it  appears 
that  it  was  generally  known  in  the  community  and  even  by  some  of 
the  directors  that  the  appellant  was  pregnant  and  that  the  request 
for  the  leave  of  absence  was  for  that  cause.  It  is  unusual  that  the 
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board  should  seek  to  dismiss  the  appellant  for  neglect  of  duty  if  the 
board  failed  to  inquire  why  she  required  the  leave  and  failed  to  take 
any  formal  action  either  refusing  or  granting  the  leave  of  absence. 
The  professional  employe,  of  course,  should  in  every  instance  indicate 
why  a leave  of  absence  is  requested,  but  a board  that  is  seriously  con- 
sidering its  obligations  to  its  employes  should  in  the  event  of  any 
doubt  as  to  the  validity  of  the  request  require  that  reasonable  evidence 
in  support  thereof  be  submitted.  There  also  appears  in  the  record  no 
custom  or  practice  in  the  district  for  the  granting  of  leaves  of  absence, 
nor  does  there  appear  to  be  any  rule  or  regulation  of  the  board  govern- 
ing the  same. 

The  charge  made  by  the  board  is  persistent  negligence.  Webster 
defines  negligence  as  “Failure  to  exercise  the  care  that  circum- 
stances justly  demand;  omission  of  duty  in  doing  or  forbearing,”  and 
divides  the  designation  into  three  degrees,  “slight,  ordinary,  and  gross 
or  crass  negligence,  corresponding  respectively  to  (1)  absence  of 
such  care  as  would  be  exercised  by  an  extraordinarily  prudent  person, 
(2)  by  a person  of  ordinary  prudence,  and  (3)  by  a person  who  is 
wantonly  neglectful  of  the  consequences  of  his  acts,  or  shows  little  or 
no  regard  for  their  effect  upon  the  right  of  others.”  The  evidence 
presented  in  the  instant  case  does  not  justify  a conclusion  that  the 
appellant  displayed  carelessness  or  omission  of  duty  to  such  an  extent 
as  to  fall  properly  under  any  one  of  the  three  classifications.  It  is 
made  clear  to  us,  that  (1)  the  teacher  requested  a leave  of  absence 
for  a reason  apparently  known  to  the  board  even  though  the  reason 
was  not  stated;  (2)  the  board  obviously  made  no  attempt  to  ascertain 
the  reason  or  to  appraise  the  effects  of  the  grant  or  refusal  of  per- 
mission for  the  teacher  to  be  absent  for  a few  months;  (3)  the  board 
took  no  formal  action  upon  the  request  for  the  leave,  and  did  not 
indicate  to  the  teacher  that  either  her  request  for  her  absence  from 
the  classroom  was  being  regarded  as  “failure  to  exercise  the  care  that 
the  circumstances  justly  demand”  or  an  “omission  of  duty  in  doing  or 
forbearing,”  and  (4)  the  teacher  held  herself  ready  to  resume  her 
duties  upon  the  expiration  of  the  period  covered  by  the  request,  and 
in  fact  presented  herself  for  that  purpose  on  January  2,  1940,  at  which 
time  she  was  refused  permission  to  renew  the  activities  and  responsi- 
bilities of  her  position  as  a professional  employe. 

Conclusion 

It  is  our  opinion  that  the  Board  of  School  Directors  of  Foster  Town- 
ship, Luzerne  County,  Pennsylvania,  has  improperly  dismissed  the 
appellant,  Mary  D.  Johnson  McHugh,  for  the  following  reasons: 

1.  The  notice  of  dismissal  was  not  in  accordance  with  the  require- 
ments of  Subsection  (d)  of  Section  1205  of  the  School  Code,  because 
the  board  attempted  to  terminate  the  contract  of  this  professional 
employe  before  extending  to  her  an  opportunity  to  be  heard  to  de- 
termine whether  or  not  the  evidence  submitted  warranted  her  dis- 
missal. 
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2.  The  dismissal  of  the  appellant  was  also  improper  because  the 
evidence  presented  at  the  hearing  before  the  Board  of  School 
Directors  does  not  substantiate  the  charge  of  persistent  negligence. 
The  evidence  does  not  show  that  the  appellant  failed  to  exercise  the 
care  that  the  circumstances  justly  demanded,  or  that  the  appellant 
was  guilty  of  omission  of  duty  or  forbearing  to  do  what  might  be 
reasonably  expected  of  her  under  the  conditions  which  existed  at  the 
time.  The  evidence  is  clear  that  from  September  4,  1939,  until  the 
birth  of  the  child  on  November  15,  1939,  and  until  January  2,  1940, 
when  the  appellant  presented  herself  for  duty,  no  charges  of  persistent 
negligence  were  lodged  against  her. 

ORDER 

And  now,  on  May  1,  1940,  the  decision  of  the  board  of  school 
directors  of  the  Foster  Township  School  District,  dismissing  Mary 
D.  Johnson  McHugh  as  a professional  employe,  is  reversed  and  said 
board  is  directed  to  reinstate  her  as  a professional  employe  of  said 
district. 


Appeal  of  Jean  McCarthy 
Horan,  a Professional  Em- 
ploye, from  a decision  of  the 
Board  of  School  Directors  of 
the  Gilberton  Borough  School 
District,  Schuylkill  County, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  9. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

May  21,  1940. 

This  case  came  before  the  Superintendent  of  Public  Instruction 
on  appeal  from  the  decision  of  the  board  of  school  directors  of  the 
Gilberton  Borough  School  District,  Schuylkill  County,  Pennsylvania, 
in  dismissing  Mrs.  Jean  McCarthy  Horan,  a professional  employe  in 
the  said  district,  on  the  charge  of  negligence. 

Statement  of  Facts 

1.  The  appellant,  Mrs.  Jean  Horan  (nee  McCarthy),  was  first 
employed  as  a teacher  in  the  School  District  of  Gilberton  Borough 
for  the  school  year  1934-1935  and  continued  to  render  the  services 
required  in  that  employment  until  the  end  of  the  school  year  1938-1939. 

2.  On  the  fifth  day  of  May,  1937,  the  appellant  was  tendered  in 
proper  form  and  manner  the  contract  required  by  the  Teachers’ 
Tenure  Act  of  1937,  which  contract  was  properly  executed. 

3.  In  July,  1938,  the  appellant  was  married  to  Mr.  Thomas  Horan, 
but  she  made  no  announcement  of  the  marriage  until  July,  1939,  and 
shortly  after  this  announcement  she  told  one  of  the  members  of  the 
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board  of  school  directors  that  she  did  not  intend  to  continue  to  teach, 
but  she  did  not  submit  any  written  resignation  or  request  the  board 
member  to  convey  her  resignation  orally  to  the  board  of  school 
directors. 

4.  Subsequent  to  the  conversation  in  which  the  appellant  stated  to 
one  of  the  board  members  that  she  did  not  intend  to  continue  teaching, 
the  appellant  was  told  by  this  board  member  that  she  had  been 
excluded  as  a teacher,  that  no  place  had  been  provided  for  her  in  the 
budget  or  in  the  schedule  for  1939-1940,  and  that  to  save  herself  from 
embarrassment  she  should  not  report  for  work  on  the  opening  day  of 
the  1939-1940  term. 

5.  After  being  informed  that  the  board  had  excluded  her  from  the 
list  of  assignments  for  1939-1940,  the  appellant,  a few  days  prior  to 
the  date  set  for  opening  of  the  1939-1940  term,  spoke  to  various  mem- 
bers of  the  board  emphasizing  her  desire  to  report  for  duty  and  to 
continue  in  service. 

6.  On  being  informed  that  the  matter  of  her  request  for  continuance 
in  service  would  be  considered  by  the  board  of  school  directors  at  its 
meeting  on  September  12,  1939,  the  appellant  prepared  and  mailed 
to  the  board  on  September  5,  1939,  a request  for  a leave  of  absence 
for  a period  of  two  weeks  without  specifying  for  what  purpose  the 
leave  was  desired. 

7.  It  is  stipulated  jointly  by  counsel  for  appellant  and  counsel  for 
defendant  that  the  minute  book  of  the  Gilberton  Borough  School  Dis- 
trict on  September  26,  1939,  discloses  that  the  request  for  a leave  of 
absence  by  Jean  McCarthy  Horan  was  received  by  the  board  and 
filed,  and  no  action  was  taken  by  the  board  respecting  the  request  for 
a leave  of  absence. 

8.  During  the  first  two  weeks  of  the  school  term,  namely,  September 
6 to  September  19,  1939,  inclusive,  pursuant  to  the  oral  advice  of  the 
treasurer  of  the  board  of  school  directors,  and  in  line  with  her  request 
for  a leave  of  absence,  the  appellant  did  not  present  herself  for  class- 
room duties. 

9.  On  the  nineteenth  day  of  September,  1939,  through  counsel,  the 
appellant  made  a demand  that  the  Board  of  School  Directors  of  Gil- 
berton Borough  reinstate  her  in  her  position  as  a professional  employe. 

10.  On  the  twenty-third  day  of  January,  1940,  pursuant  to  written 
notice  and  charges  of  negligence  lodged  against  the  appellant,  a hear- 
ing was  conducted  by  the  Board  of  School  Directors  of  the  School 
District  of  the  Borough  of  Gilberton. 

11.  On  the  thirtieth  day  of  January,  1940,  a written  notice  was 
forwarded  to  the  appellant  informing  her  of  the  decision  of  the  board 
that  the  charges  against  her  had  been  substantiated  and  that,  as  a 
consequence,  she  had  been  discharged  as  a professional  employe  in  the 
School  District  of  Gilberton  Borough. 
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Question 

When  it  is  shown  that  a board  of  school  directors  excluded  a pro- 
fessional employe  of  the  school  district  from  the  list  of  teaching  assign- 
ments, failed  or  refused  to  take  any  action  on  a written  request  of 
the  professional  employe  for  a leave  of  absence,  and  caused  to  be 
conveyed  to  the  professional  employe  the  information  that  there  were 
no  services  for  the  employe  to  perform,  and  the  professional  employe, 
relying  on  this  information,  did  not  appear  in  person  on  the  opening 
day  of  school  or  on  any  other  day  during  the  period  for  which  the 
leave  of  absence  was  requested,  may  the  said  professsional  employe 
be  dismissed  for  neglect  of  duty  under  the  provisions  of  the  Act  of 
April  6,  1937,  P.  L.  213,  as  last  amended  by  the  Act  of  June  20,  1939, 
P.  L.  482? 

Discussion 

The  evidence  presented  in  this  case  shows  that  Mrs.  Jean  Mc- 
Carthy Horan,  after  serving  continuously  in  the  school  district  of 
the  Borough  of  Gilberton,  Schuylkill  County,  Pennsylvania,  from  the 
time  of  her  appointment  for  the  school  year  1934-1935,  until  the  end 
of  the  school  year  1938-1939,  was  advised  through  an  informal  con- 
versation with  the  treasurer  of  the  board  of  school  directors  that  she 
had  been  omitted  from  the  budgetary  provisions  and  the  teaching 
assignments  of  the  district  for  the  school  year  1939-1940.  This  in- 
formation was  conveyed  to  her  a few  weeks  after  she  had  told  the 
said  treasurer  of  the  board  of  school  directors,  during  the  latter  part 
of  June  or  early  in  July  of  1939,  that  she  had  been  married  for  ap- 
proximately one  year,  and  that  she  had  decided  not  to  continue  teach- 
ing. The  statement  concerning  this  decision  was  not  reduced  to  writ- 
ing nor  was  any  resignation  either  oral  or  written  addressed  to  the 
board  of  school  directors.  During  the  month  of  August  and  in  the  early 
part  of  September  Mrs.  Horan  had  several  conversations  with  various 
members  of  the  board  of  school  directors  to  whom  she  made  plain  her 
desire  to  continue  in  service  notwithstanding  any  impression  to  the 
contrary  that  may  have  prevailed  earlier  among  the  members  of  the 
board. 

On  September  5,  1939,  which  was  the  day  before  the  date  upon 
which  the  school  term  was  scheduled  to  open,  she  received  a telephone 
call  from  the  treasurer  of  the  board  restating  the  action  and  attitude 
of  the  board  regarding  her  exclusion  from  the  teaching  assignments 
for  the  school  year  1939-1940.  A few  days  earlier  than  this  she  had 
attended  a faculty  meeting  called  by  the  supervising  principal  of  the 
district  in  order  that  she  might  learn  the  details  concerning  her  as- 
signment and  any  particular  information  which  the  supervising  prin- 
cipal might  at  that  time  impart  to  his  teaching  staff.  From  the 
announcements  and  instructions  delivered  at  this  general  faculty  meet- 
ing, it  was  apparent  to  her  that  the  duties  she  had  been  accustomed 
to  perform  were  no  longer  being  expected  of  her.  In  the  telephone 
conversation  with  the  treasurer  of  the  board  on  September  5,  1939, 


68 


OPINIONS  OF  THE  SUPERINTENDENT 


she  again  emphasized  her  desire  to  continue  in  her  position  and  ex- 
pressed the  hope  that  the  board  of  school  directors  would  soon  convey 
to  her  a favorable  reaction  to  that  request.  The  treasurer  of  the  board 
informed  her  that  the  next  meeting  of  the  board  of  school  directors 
would  occur  on  September  12  and  that  the  matter  -would  be  taken  up 
by  the  board  on  that  occasion.  She,  therefore,  prepared  and  mailed, 
on  the  evening  of  September  5,  1939,  a written  request  for  the  board 
of  school  directors  to  grant  her  the  leave  of  absence  for  a period  of 
two  weeks,  which  period  of  time  she  believed  would  give  the  board 
an  opportunity  to  act  upon  her  request  and  to  notify  her  concerning  the 
results  of  its  action. 

Acting  upon  the  information  which  she  had  received  in  the  afore- 
mentioned manner,  Mrs.  Horan  did  not  report  for  work  on  September 
6,  1939,  the  opening  day  of  school,  nor  did  she  report  for  work  on  any 
subsequent  date  during  the  period  for  which  she  had  requested  a leave 
of  absence.  The  testimony  shows,  however,  that  on  the  day  the  leave 
would  have  expired  had  it  been  granted,  namely  on  September  19, 
1940,  both  informally  and  through  counsel  she  conveyed  to  the  board 
her  willingness  and  desire  to  continue  her  duties  as  a professional 
employe. 

Although  it  is  apparent  from  the  records  that  the  appellant  in  this 
case  did  not  negotiate  with  the  board  of  school  directors  as  a body, 
she  did  deal  with  individual  members  of  the  board,  which  fact  has 
no  material  bearing  on  the  merits  of  the  case.  If  there  had  been  for- 
mal communication  in  specific  written  statements  addressed  to  the 
board  of  school  directors,  the  basis  for  official  action  would  have  been 
more  clear  and  more  impressive  and  would  have  been  available  to 
the  whole  board  of  school  directors.  The  fact  that  the  appellant  ac- 
quiesced to  a suggestion  that  she  should  stay  away  from  the  school 
building  on  the  opening  day  of  school  in  order  to  avoid  embarrassment 
is  another  detail  which  does  not  add  materially  to  the  evidence  that 
the  charge  of  negligence  be  sustained. 

The  records  further  indicate  that  the  members  of  the  board  had 
not  been  accustomed  to  require  teachers  to  adhere  strictly  to  the  pro- 
cedures which  should  prevail  in  official  transactions  pertaining  to 
resignations,  prolonged  absence  from  duty,  and  special  requests  re- 
quiring action  of  the  board.  The  absence  of  such  procedure  on  the 
part  of  the  board  is  not  in  accordance  with  sound  administrative  prac- 
tice and  the  specific  procedure  set  up  in  the  law.  Moreover,  the  record 
does  not  show  any  official  action  of  the  board  on  the  basis  of  which 
the  appellant  could  be  required  to  surrender  her  contractual  benefits, 
nor  does  the  record  show,  prior  to  service  of  notification  of  a hearing, 
any  official  communication  to  the  appellant  as  to  what  duties  she  was 
failing  or  refusing  to  perform. 

The  Act  of  June  20,  1939,  P.  L.  482,  specifies  that  the  only  valid 
causes  for  termination  of  a contract  of  a professional  employe  of  a 
school  district  shall  be  “immorality,  incompetency,  intemperance, 
cruelty,  persistent  negligence,  mental  derangement,  persistent  and 
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wilful  violation  of  the  schools  laws  of  this  Commonwealth  on  the  part 
of  the  professional  employe.”  In  the  instant  case  the  cause  relied 
upon  is  “persistent  negligence.” 

The  weight  of  evidence  shows  the  willingness  of  Jean  McCarthy 
Horan  to  perform  the  duties  regularly  pertaining  to  the  services  which 
she  had  contracted  to  render  as  a professional  employe  of  the  district. 
No  instance  is  shown  in  which  she  neglected  or  refused  to  carry  out 
any  request  of  the  board  regarding  either  an  assignment  or  reassign- 
ment of  duties. 

In  many  respects  the  facts  in  this  case  are  similar  to  those  pre- 
sented in  the  case  of  Mary  D.  Johnson  McHugh  v.  The  Board  of 
School  Directors  of  Foster  Township  School  District,  in  which  case 
we  had  occasion  to  apply  the  definition  of  negligence,  namely,  “Failure 
to  exercise  the  care  that  the  circumstances  justly  demand;  omission 
of  duty  in  doing  or  forbearing.”  In  the  present  case  there  is  not 
sufficient  evidence  to  justify  the  Board  of  School  Directors  of  the 
Gilberton  Borough  School  District  in  terminating  the  contract  of 
Jean  McCarthy  Horan  on  this  charge. 

Conclusion 

It  is  our  opinion  that  the  evidence  in  this  case  does  not  substantiate 
the  charge  that  Jean  McCarthy  Horan  was  guilty  of  negligence  to 
an  extent  that  warranted  her  dismissal  and  that  the  action  of  the 
Board  of  School  Directors  of  the  School  District  of  the  Borough  of 
Gilberton  in  dismissing  her  was,  therefore,  improper. 

ORDER 

And  now,  on  May  21,  1940,  the  decision  of  the  Board  of  School 
Directors  of  Gilberton  Borough  School  District,  dismissing  Jean  Mc- 
Carthy Horan  as  a professional  employe,  is  reversed  and  said  board 
is  directed  to  reinstate  her  as  a professional  employe  of  said  district. 


Appeal  of  Edgar  P.  Paulsen, 
a Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  the  Le- 
highton  Borough  School  Dis- 
trict, Carbon  County,  Pennsyl- 
vania. 

OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

July  10,  1940. 

This  case  comes  before  the  Superintendent  of  Public  Instruction  on 
appeal  of  Edgar  P.  Paulsen  from  the  decision  of  the  Board  of  School 
Directors  of  the  School  District  of  the  Borough  of  Lehighton,  Carbon 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  10. 
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County,  Pennsylvania,  dismissing  him  on  grounds  of  “Improper  Con- 
duct of  a Teacher  in  the  Schoolroom.” 

Statement  of  Facts 

1.  The  appellant,  Edgar  P.  Paulsen,  served  as  a teacher  in  the 
School  District  of  the  Borough  of  Lehighton  for  a period  of  twelve 
years. 

2.  On  the  fifth  day  of  May,  1937,  the  appellant  was  given  a con- 
tract as  required  for  professional  employes  under  the  provisions  of 
the  Act  of  April  6,  1937,  P.  L.  213,  commonly  known  as  the  Teachers’ 
Tenure  Law. 

3.  On  March  5,  1940,  on  the  basis  of  charges  of  improper  conduct 
in  the  schoolroom  as  set  forth  in  a notice  previously  served  on  the 
appellant,  a hearing  was  conducted  before  the  Board  of  School  Di- 
rectors of  the  School  District  of  the  Borough  of  Lehighton. 

4.  On  March  6,  1940,  the  appellant  received  written  notification 
that  the  charges  presented  at  the  hearing  before  the  board  had  been 
sustained  and  that  he  had  been  dismissed  from  the  employment  of 
the  Lehighton  Borough  School  District. 

Issues 

The  issues  to  be  resolved  in  this  appeal  to  the  Superintendent  of 
Public  Instruction  are:  (1)  May  a teacher  who  holds  a contract 

issued  under  the  provisions  of  the  Teachers’  Tenure  Law  (the  Act  of 
April  6,  1937,  P.  L.  213,  as  amended  by  the  Act  of  June  20,  1939,  P.  L. 
482),  be  dismissed  on  grounds  of  “improper  conduct”?  and  (2)  Did 
the  Board  of  School  Directors  of  the  School  District  of  the  Borough  of 
Lehighton  err  in  dismissing  Edgar  P.  Paulsen  on  the  basis  of  the 
procedures  and  evidence  of  the  hearing  conducted  by  the  said  board? 

Discussion 

Before  any  conclusions  can  be  reached  on  the  merits  of  this  case  it 
is  necessary  to  consider  the  provisions  of  law  governing  dismissal  of 
school  employes. 

Prior  to  the  enactment  of  the  Teachers’  Tenure  Law,  Act  52  ap- 
proved April  6,  1937,  P.  L.  213,  there  were  three  sections  of  the  School 
Code  prescribing  causes  and  procedures  for  the  dismissal  of  school 
employes.  (1)  Section  1205  of  the  School  Code  contained  the  provi- 
sions of  the  so-called  continuing  contract  for  teachers,  and  specified 
that  such  a contract  could  be  terminated  by  written  resignation  of  the 
teacher  or  by  official  written  notice  of  the  board  of  school  directors 
presented  to  the  teacher  sixty  days  before  the  close  of  the  school  term. 
(2)  Section  1208  of  the  School  Code  extended  the  authority  of  school 
directors  as  to  dismissals  by  providing  that  at  any  time  after  reason- 
able notice  in  writing,  a board  of  school  directors  could  conduct  a 
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hearing  on  charges  of  immorality,  incompetency,  intemperance,  cruelty, 
negligence,  or  violation  of  any  of  the  provisions  of  the  school  laws 
and  could  dismiss  any  teacher  against  whom  any  such  charge  had 
been  sustained  at  such  hearing.  (3)  Section  406  of  the  School  Code 
provided  that,  after  due  notice  giving  the  reasons  therefor,  and  after 
hearing  if  demanded,  a board  of  school  directors  should  have  the  right 
at  any  time  to  remove  any  of  its  officers , employes,  or  appointees  for 
incompetency,  intemperance,  neglect  of  duty,  violation  of  any  of  the 
school  laws  of  this  Commonwealth,  or  other  improper  conduct. 

The  Act  of  April  6,  1937,  P.  L.  213,  by  specific  reference  repealed 
Section  1208  of  the  School  Code  but  did  not  expressly  repeal  Section 
406.  It  is  to  be  noted  that  Section  406  is  the  only  section  of  the 
School  Code  which  now  includes  improper  conduct  as  cause  for  dis- 
missal of  a school  employe.  It  is  essential,  therefore,  to  determine 
whether  this  section  is  applicable  to  the  present  case  and  whether 
action  taken  by  a board  of  school  directors  under  the  provisions  of 
this  section  must  conform  to  the  procedures  and  other  specifications  of 
the  Teachers’  Tenure  Law  and  its  amendments. 

In  the  case  before  us  Mr.  Edgar  P.  Paulsen,  a professional  employe 
who  had  served  for  twelve  years  as  a teacher  in  the  schools  of  Le- 
highton  Borough  School  District  and  who  had,  since  the  effective 
date  of  the  Teachers’  Tenure  Law,  held  a regular  contract  with  the 
district  conforming  to  the  provision  of  the  said  law,  was  dismissed 
after  a hearing  conducted  on  March  5,  1940,  on  charges  of  improper 
conduct  in  the  classroom. 

Counsel  for  the  appellant  argues  that  this  dismissal  was  illegal  since 
the  Teachers’  Tenure  Law,  the  Act  of  April  6,  1937,  P.  L.  213,  as 
amended  by  the  Act  of  June  20,  1939,  P.  L.  482,  definitely  specifies 
that  “The  only  valid  causes  for  termination  of  a contract  entered  into 
with  a professional  employe  in  accordance  with  the  provisions  of  this 
section  shall  be  immorality,  incompetency,  intemperance,  cruelty,  per- 
sistent negligence,  mental  derangement,  persistent  and  wilful  viola- 
tion of  the  school  laws  of  this  Commonwealth  on  the  part  of  the  pro- 
fessional employe.”  He  contends  that  Section  406  upon  which  the 
board  relies  has  not  heretofore  applied,  nor  does  it  now  apply  to 
dismissal  of  teachers.  In  support  of  this  contention  he  cites  the 
following  cases: 

Hatton  v.  Brooks,  13  Lack.  123  (Secretary  of  Board). 

Muir  v.  Madden,  286  Pa.  233  (School  Treasurer). 

Com.  v.  Keil,  64  Pitts.  827  (President  of  Board). 

Com.  v.  Hartzel,  23  Dist.  739  (Secretary  of  Board). 

Rodgers  v.  School  Dist.,  18  Schuylkill  33  (Janitor). 

Coughlin,  87  Federal  (2)  670  (Solicitor;  held  that  he  was  an  employe  sub- 
ject to  income  tax). 

France  v.  Lower  Burrell  School  Dist.,  13  Westmoreland  92. 

We  believe  the  case  of  France  v.  Lower  Burrell  School  District,  13 
Westmoreland  92  is  directly  in  point.  In  that  case  the  court  held  that 
Section  1208  of  the  School  Code  which  provided  for  the  dismissal  of 
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teachers  during  the  terms  of  their  contracts  and  included  “other  im- 
proper conduct”  as  a specified  cause  for  dismissal  was  then  the 
exclusive  provision  of  the  School  Code  governing  the  dismissal  of 
teachers,  and  that  Section  406  could  not  be  regarded  as  applicable  to 
dismissal  of  teachers.  The  court  pointed  out  that  Section  406,  in  giving 
to  school  boards  the  right  “to  remove  any  of  its  officers,  employes  or 
appointees”  for  the  specified  causes  “or  other  improper  conduct”  con- 
tains the  express  limitation  “except  as  herein  otherwise  provided,” 
and  ruled  that  Section  1208,  applicable  to  the  dismissal  of  teachers 
during  the  terms  of  their  contracts  was  a provision  intended  to  limit 
the  school  board’s  general  power  under  Section  406  to  remove  its 
employes. 

We  find  that  this  opinion  of  the  court  in  the  case  of  France  v. 
Lower  Burrell  School  District,  supra,  is  in  line  with  the  provisions  of 
Article  4,  Section  63  of  the  Act  of  May  28,  1937,  P.  L.  1019,  the 
Statutory  Construction  Act: 

“Whenever  a general  provision  in  a law  shall  be  in  conflict  with  a special 
provision  in  the  same  or  another  law,  the  two  shall  be  construed,  if  possible, 
so  that  effect  may  be  given  to  both.  If  the  conflict  between  the  two  pro- 
visions be  irreconcilable,  the  special  provision  shall  prevail  and  shall  be 
construed  as  an  exception  to  the  general  provision,  unless  the  general  pro- 
vision shall  be  enacted  later  and  it  shall  be  the  manifest  intention  of  the 
Legislature  that  such  general  provision  shall  prevail.” 

The  Teachers’  Tenure  Act,  the  Act  of  April  6,  1937,  P.  L.  213,  as 
amended  by  the  Act  of  June  20,  1939,  P.  L.  482,  repealed  Section 
1208  of  the  School  Code,  restated  the  causes  for  dismissal  as  follows: 
“immorality,  incompetency,  intemperance,  cruelty,  persistent  negli- 
gence, mental  derangement,  persistent  and  wilful  violation  of  the 
school  laws  of  this  Commonwealth,”  and  specified  that  these  should 
be  “the  only  valid  causes  for  termination  of  a contract  entered  into 
with  a professional  employe.” 

There  are  several  cases  in  which  the  court  pointed  out  that  the 
Tenure  Act  of  1937  was  intended  to  terminate  the  previously  existing 
general  power  of  school  boards  to  terminate  teachers’  contracts.  See 
Horosko  vs.  Mt.  Pleasant  School  District,  135  Pa.  Superior  Ct.  102 
(1938),  at  page  108,  and  Teachers’  Tenure  Act  Cases,  329  Pa.  213 
(1938),  at  page  222.  Of  course,  the  reference  in  those  cases  to  the 
school  board’s  general  power  to  remove  teachers  at  will  is  a reference 
to  its  power  to  terminate  teachers’  contracts  at  the  end  of  the  term  of 
the  contract,  which  is  a different  thing  from  the  power  of  the  school 
boards  under  Section  1208  of  the  Act  to  dismiss  teachers  during  the 
terms  of  their  contract  for  certain  specified  causes  or  for  “other  im- 
proper conduct”  but  the  general  principles  expressed  as  to  the  purpose 
of  the  Tenure  Act  seem  to  be  applicable. 

All  of  the  recent  Tenure  Act  cases  indicate  the  legislature’s  intent 
to  place  teachers  in  a separate  class  from  employes  generally,  and  to 
protect  their  right  of  tenure.  It  would  violate  the  policy  of  the  legis- 
lature and  the  interpretation  of  the  Courts  of  this  Commonwealth  if 
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we  hold  that  the  board  has  the  general  power  of  dismissal  for  “other 
improper  conduct.” 

Conclusion 

It  is  our  opinion  that  Section  406  of  the  School  Code  which  is  the 
only  provision  for  the  dismissal  of  employes  of  a school  district  on 
the  grounds  of  improper  conduct  and  which  is  relied  upon  by  the 
Board  of  School  Directors  of  the  Borough  of  Lehighton  as  the  legal 
basis  of  their  action  in  dismissing  Edgar  P.  Paulsen  is  not  applicable 
in  the  dismissal  of  teachers  holding  contracts  under  the  Teachers’ 
Tenure  Law.  Therefore,  although  evidence  of  improper  conduct  might 
appropriately  be  introduced  in  proving  immorality  or  incompetency 
the  board  was  without  authority  to  dismiss  the  appellant  on  a charge 
of  improper  conduct  in  the  classroom,  since  this  is  not  one  of  the 
grounds  specified  in  the  Teachers’  Tenure  Act  for  the  dismissal  of 
a teacher. 

Having  arrived  at  the  conclusion  that  this  charge  is  not  one  of  the 
valid  causes  for  dismissal  under  the  provisions  of  the  Act,  it  is  not 
within  the  scope  of  our  authority  to  pass  upon  the  merits  of  the 
evidence. 

ORDER 

And  now,  on  July  10,  1940,  the  decision  of  the  Board  of  School 
Directors  of  the  Borough  of  Lehighton,  dismissing  Edgar  P.  Paulsen 
as  a professional  employe,  is  reversed  and  said  board  is  directed  to 
reinstate  him  as  a professional  employe  of  said  district. 


Appeals  of  Victoria  E.  Dunn 
and  Ruth  Steinberg,  Tempo- 
rary Professional  Employes, 
from  a decision  of  the  Board 
of  Public  Education  of  the 
School  District  of  Philadelphia, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  11. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

July  10,  1940. 

This  case  comes  before  the  Superintendent  of  Public  Instruction 
on  appeal  of  Victoria  E.  Dunn  and  Ruth  Steinberg  from  action  of  the 
Board  of  Public  Education  of  the  School  District  of  Philadelphia 
in  discontinuing  their  services  as  Temporary  Professional  Employes  of 
the  said  school  district. 


Statement  of  Facts 

1.  Ruth  Steinberg  was  offered  a position  as  temporary  professional 
employe  to  teach  Art  in  the  Junior  High  Schools  of  Philadelphia  for 
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the  term  ending  January  31,  1940.  This  offer  was  made  on  September 
12,  1939.  She  began  to  teach  September  18,  1939.  The  formal  written 
acceptance  of  the  position  signed  by  Ruth  Steinberg  is  dated  September 
21,  1939.  The  resolution  of  the  board,  appointing  her  as  temporary 
professional  employe  for  the  term  ending  January  31,  1940,  was  dated 
October  10,  1939.  Her  service  as  temporary  professional  employe  was 
discontinued  on  January  31,  1940. 

2.  Victoria  Dunn  was  offered  a position  as  temporary  professional 
employe  to  teach  General  Science  in  the  Junior  High  Schools  of  Phila- 
delphia for  the  term  ending  January  31,  1940.  This  offer  was  made 
on  September  12,  1939.  She  began  to  teach  September  25,  1939.  The 
formal  written  acceptance  of  the  position  signed  by  Victoria  Dunn  is 
dated  September  21,  1939.  The  resolution  of  the  board,  appointing 
her  as  temporary  professional  employe  for  the  term  ending  January 
31,  1940,  was  dated  October  10,  1939.  Her  service  as  temporary  pro- 
fessional employe  was  discontinued  on  January  31,  1940. 

3.  Appellants  requested  a hearing  and  by  letter  dated  February  17, 
1940,  counsel  for  the  appellants  was  notified  of  a meeting  in  the 
office  of  Mr.  Saul,  a member  of  the  board  appointed  as  Chairman  of 
the  Committee,  to  hear  this  case.  In  accordance  with  this  letter  a 
meeting  was  held  on  February  20,  1940.  Counsel  for  appellants  specifi- 
cally requested  the  following:  that  stenographic  notes  of  the  proceed- 
ings be  made;  that  the  burden  of  proof  be  assumed  by  the  board. 
Both  these  requests  were  denied.  Neither  by  written  charges  nor  by 
evidence  were  either  of  the  appellants  charged  with  inefficiency  or 
unsatisfactory  service.  After  the  lapse  of  ten  days  from  this  occasion 
counsel  for  appellants  requested  that  the  board  render  a decision  or 
opinion  in  the  matter.  This  request  was  likewise  not  granted. 


Issues 

This  appeal  brings  before  the  Superintendent  of  Public  Instruction 
two  issues,  namely:  (1)  Did  the  Board  of  Public  Education  of  the 
School  District  of  Philadelphia  violate  the  provisions  of  the  Teachers’ 
Tenure  Law  (the  Act  of  April  6,  1937,  P.  L.  213,  as  amended  by  the 
Act  of  June  20,  1939,  P.  L.  482)  in  exacting  and  enforcing  a written 
agreement  limiting  to  one  semester  the  period  of  employment  of  the 
appellant  temporary  professional  employes,  Victoria  E.  Dunn  and 
Ruth  Steinberg?  and  (2)  Does  the  Superintendent  of  Public  Instruc- 
tion have  jurisdiction  in  an  appeal  from  the  action  of  the  Board  of 
Public  Education  in  cases  involving  the  termination  of  services  of 
temporary  professional  employes? 

Discussion 

We  shall  first  consider  the  second  issue  because  if  we  arrive  at  a 
negative  answer  to  it,  then  we  need  not  consider  the  other  issue. 

The  Act  of  June  20,  1939,  P.  L.  482,  amends  the  Teachers’  Tenure 
Law,  the  Act  of  April  6,  1937,  P.  L.  213,  by  providing  inter  alia  a new 
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category  of  employes,  namely,  the  “temporary  professional  employe.” 
The  Act  defines  this  term  as  follows : 

“The  term  ‘temporary  professional  employe’  shall  mean  any  individual 
who  has  been  employed  to  perform,  for  .a  limited  time,  the  duties  of  a newly 
created  position  or  of  a regular  professional  employe  whose  services  have 
been  terminated  by  death,  resignation,  suspension  or  removal.” 

The  Act  specifies  that  “Temporary  employes  shall  for  all  purposes, 
except  tenure  status,  be  viewed  in  law  as  full-time  employes,  and 
shall  enjoy  all  the  rights  and  privileges  of  regular  full-time  employes, 
and  the  Commonwealth  shall  pay  to  the  school  district  for  each  tem- 
porary employe  the  same  per  centum  or  share  of  salary,  provided  by 
law,  as  in  the  case  of  professional  employes.” 

This  amendatory  Act  also  establishes  provisions  for  appeal  to  the 
Superintendent  of  Public  Instruction  in  any  case  in  which  a profes- 
sional employe  whose  contract  has  been  terminated  considers  himself 
or  herself  aggrieved  by  the  action  of  the  board  of  school  directors  tor 
board  of  public  education) . 

The  appellants  in  this  case  contend  that  this  right  of  appeal  to  the 
Superintendent  of  Public  Instruction  extends  to  “temporary  profes- 
sional employes”  as  well  as  to  “professional  employes.” 

As  against  this  contention  of  the  appellants  we  must  point  out  the 
following  significant  facts: 

1.  The  Superintendent  of  Public  Instruction  is  an  administrative  officer 
of  the  Commonwealth  (Art.  IV,  Sec.  20,  Constitution  of  Pennsylvania;  Act 
of  May  10,  1939,  P.  L.  101).  He  is  not  a judicial  officer.  If  he  performs  any 
judicial  or  quasi-judicial  duties  it  must  be  by  virtue  of  statutory  authority 
and  the  authority  will  extend  only  to  subjects  to  which  it  is  granted  (56  C.  J. 
137;  Gardiner’s  Appeal,  4 R.  I.  602.  See  also  Akin.  County  Superintendent  v. 
Harris,  138  Okl.  30.  280  P.  291;  School  District  No.  20  v.  Walden.  293  P.  199; 
Kirkpatrick  v.  Monroe,  157  La.  645,  102  So.  822;  State  ex  rel.  v.  New  Orleans, 
107  La.  632,  32  S.  22;  People  v.  New  York,  73  N.  Y.  437). 

2.  The  Act  of  June  20,  1939,  P.  L.  482.  in  providing  for  appeals  to  the 
Superintendent  of  Public  Instruction  in  tenure  cases  specifies  that  such  ap- 
peals shall  come  to  the  Superintendent  of  Public  Instruction,  “In  case  the 
professional  employe  concerned  considers  him  or  herself  aggrieved  by  the 
action  of  the  board,”  but  there  is  no  similar  specification  regarding  appeals 
by  “temporary  professional  employes.” 

The  omission  of  any  mention  of  “temporary  professional  employes” 
in  that  portion  of  the  Act  which  pertains  to  appeals  is  consistent  with 
the  enumeration  of  the  rights  of  temporary  professional  employes  and 
clarifies  that  specification.  Temporary  professional  employes  “enjoy 
all  the  rights  and  privileges  of  regular  full-time  employes”  “except 
tenure  status This  status  is  characterized  by  possession  of  “a  regular 
contract  of  employment,  as  provided  in  section  one  thousand  two 
hundred  five  (1205)  of  this  act”  (the  School  Code  as  amended).  Such 
a contract  must  be  issued  to  each  temporary  professional  employe 
“who  has  satisfactorily  completed  two  years  of  service  in  any  school 
district  of  this  Commonwealth.”  When  the  status  evidenced  by  posses- 
sion of  such  a contract  has  been  attained  in  any  school  district  of  this 
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Commonwealth,  the  employe  shall  not  thereafter  be  required  to  serve 
any  probationary  period  when  employed  by  any  other  school  district 
of  this  Commonwealth.  It  was  for  the  protection  of  these  contractual 
benefits  that  the  Tenure  Law  was  originally  enacted.  The  amend- 
ments of  1939  did  not  alter  the  provisions  of  tenure  contracts  or  the 
status  of  those  holding  such  contracts,  but  did  modify  the  require- 
ments governing  the  issuance  and  termination  of  tenure  contracts. 
The  issuance  now  imposes  additional  responsibilities  upon  the  local 
superintendent  as  to  professional  guidance  in  determining  whether  the 
tenure  contract  should  be  tendered.  The  termination  now  becomes  a 
matter  which  may  be  presented  to  the  State  Superintendent  of  Public 
Instruction  for  quasi-judicial  review  when  it  appears  that  the  indi- 
vidual who  has  attained  tenure  status  has  been  improperly  deprived  of 
its  benefits.  Until  tenure  status  has  been  attained  no  such  review  of 
contractual  rights  and  relationships  by  the  Superintendent  of  Public 
Instruction  is  provided  for  in  the  Teachers’  Tenure  Law.  The  remedies 
in  these  cases  lie  elsewhere. 


Conclusions 

The  Act  of  June  20,  1939,  P.  L.  482,  amending  the  Act  of  April  6, 
1937,  P.  L.  213,  does  not  confer  upon  the  Superintendent  of  Public 
Instruction  jurisdiction  in  the  hearing  of  appeals  of  temporary  pro- 
fessional employes  from  the  action  of  boards  of  school  directors  (or 
boards  of  public  education)  in  regard  to  their  contractual  rights. 

Having  determined  that  the  Superintendent  of  Public  Instruction 
has  no  jurisdiction  in  such  appeals,  the  Superintendent  of  Public  In- 
struction does  not  express  any  opinion  as  to  the  merits  of  the  case  of 
the  appellants  or  as  to  the  conclusions  which  may  be  reached  when  the 
arguments  have  been  considered  by  the  proper  tribunal. 


Appeal  of  Vivian  Bryner,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of 
School  Directors  of  Spruce 
Hill  Township,  Juniata  Coun- 
ty, Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  12. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

September  12,  1940. 

This  case  comes  to  the  Superintendent  of  Public  Instruction  on  ap- 
peal from  the  decision  of  the  Board  of  School  Directors  of  the  School 
District  of  Spruce  Hill  Township,  Juniata  County,  Pennsylvania, 
dismissing  Miss  Vivian  Bryner,  a professional  employe  of  the  said 
district  on  charges  of  persistent  negligence  and  incompetency. 
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Statement  of  Facts 

The  official  record  of  the  case  embraces  the  following  significant 
facts: 

1.  The  appellant,  Miss  Vivian  Bryner,  served  as  a professional  em- 
ploye of  the  School  District  of  Spruce  Hill  Township,  Juniata  County, 
Pennsylvania,  from  the  beginning  of  the  school  year  1938-1939  until 
the  end  of  the  school  term  of  1939-1940. 

2.  Under  date  of  May  29,  1940,  the  appellant  received  a notice 
from  the  Board  of  School  Directors  of  the  School  District  of  Spruce 
Hill  Township  to  the  effect  that  a hearing  would  be  held  on  June  11, 
1940,  on  charges  of  persistent  negligence  and  incompetency. 

3.  Pursuant  to  the  notice  served,  a hearing  was  conducted  by  the 
board  as  scheduled. 

4.  Under  date  of  June  15,  1940,  the  appellant  received  by  registered 
mail  a copy  of  the  resolution  of  the  Board  of  School  Directors  inform- 
ing her  that,  in  the  opinion  of  the  board,  the  charges  of  persistent 
negligence  and  incompetency  had  been  sustained  and  notifying  her 
accordingly  that  she  had  been  dismissed. 

5.  In  appealing  from  the  decision  of  the  Board  of  School  Directors 
the  appellant  contends  (a)  that  the  evidence  does  not  substantiate 
the  charges  and  (b)  that  impartial  and  unbiased  consideration  was 
not  given  to  the  testimony  as  required  under  the  provisions  of  clause 
(f),  Section  1205  of  the  School  Code. 

Issues 

This  case  presents  to  the  Superintendent  of  Public  Instruction  two 
questions  for  his  determination,  namely:  (1)  Did  the  Board  of  School 
Directors  give  a “full,  impartial,  and  unbiased  consideration”  to  the 
facts  adduced  or  available  at  the  hearing  and  (2)  Does  the  evidence 
substantiate  the  charges  of  persistent  negligence  and  incompetency? 

Discussion 

The  record  in  this  case  shows  that  during  the  school  year  1939-1940 
the  appellant,  Miss  Vivian  Bryner,  was  serving  her  second  year  at  the 
School  District  of  Spruce  Hill  Township,  Juniata  County,  Pennsyl- 
vania, under  a regular  contract  as  provided  for  professional  employes 
with  the  full  status  of  teachers’  tenure.  On  the  basis  of  observations 
made  on  seven  personal  visitations  during  the  year,  and  in  accordance 
with  the  rating  system  established  by  law,  the  County  Superintendent 
of  Schools  rated  the  appellant’s  services  as  unsatisfactory.  The  charges 
of  incompetency  and  persistent  negligence  set  forth  in  the  complaint  of 
the  Board  of  School  Directors,  and  covered  by  the  testimony  taken 
at  the  hearing,  were  based  on  the  major  items  of  unsatisfactory  service 
as  reported  by  the  County  Superintendent. 

78 


OPINIONS  OF  THE  SUPERINTENDENT 


The  items  listed  as  evidence  of  unsatisfactory  service  embraced: 

(1)  Failing  and  neglecting  to  have  the  school  room  in  proper  condi- 
tion for  opening  of  the  school  at  9 A.  M.  o’clock. 

(2)  Failing  and  neglecting  to  arrive  at  the  school  house  in  time  in 
the  morning  to  maintain  discipline  and  order  and  to  prepare  properly 
for  the  work  of  the  day. 

(3)  Failing  and  neglecting  to  comply  with  the  requests  of  the 
County  Superintendent  to  prepare  and  furnish  him  with  a copy  of  a 
daily  program  for  his  approval. 

(4)  Failing  and  neglecting  to  attend  a teachers’  meeting  on  Sep- 
tember 9,  1939,  called  by  the  County  Superintendent  or  to  ask  to  be 
excused  by  him. 

(5)  Failing  and  neglecting  to  cooperate  with  the  Board  of  School 
Directors  of  Spruce  Hill  Township  and  the  County  Superintendent  of 
Schools. 

(6)  Closing  the  school  house  on  one  occasion  without  sufficient  rea- 
son or  authority  from  the  School  Directors. 

(7)  Inability  to  classify  pupils  properly  and  to  make  normal  prog- 
ress in  their  instruction. 

(8)  A serious  lack  of  knowledge  of  the  course  of  study. 

Before  examining  the  merits  of  the  case  on  the  basis  of  the  record 
as  to  the  evidence  which  bears  on  the  several  items  of  the  complaint, 
it  is  necessary  to  consider  carefully  the  facts  upon  which  the  appellant 
has  based  her  contention  that  she  did  not  receive  a full,  impartial,  and 
unbiased  consideration  of  the  testimony.  In  support  of  the  contention 
Counsel  for  the  Appellant  has  quoted  from  the  record  a portion  of  the 
testimony  of  C.  Reese  Gaul,  one  of  the  Board  members,  as  follows: 

“Q.  Miss  Bryner  received  a communication  from  your  board  setting  forth 
that  charges  of  dismissal  were  being  brought.  You  voted  on  that? 

A.  Yes,  we  did. 

Q.  You  voted  her  dismissal  should  be  brought  about? 

A.  The  board  voted  she  should  be  dismissed. 

Q.  You  are  of  that  opinion.  At  the  time  the  vote  was  taken,  were  you 
of  the  opinion  that  she  should  have  been  dismissed? 

A.  I certainly  was.”  (N.  T.,  p.  38.) 

On  the  basis  of  this  testimony  Counsel  for  the  Appellant  contends 
that  the  testimony  on  the  part  of  Mr.  Gaul  to  the  effect  that  he  had 
decided  that  Miss  Bryner  should  have  been  dismissed  at  the  time  the 
vote  was  taken  by  the  board  to  furnish  a statement  of  the  charges, 
did  not  grant  to  the  appellant  the  full,  impartial  and  unbiased  con- 
sideration of  the  testimony  as  required  by  clause  (f)  of  Section  1205 
of  the  School  Code,  which  reads  as  follows: 

“After  fully  hearing  the  charges  or  complaints  and  hearing  all  witnesses 
produced  by  the  board  and  the  person  against  whom  the  charges  are  pend- 
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ing,  and  after  full,  impartial  and  unbiased  consideration  thereof,  the  board 
of  school  directors  * * * shall  determine  whether  or  not  such  charges  or 
complaints  have  been  sustained  and  whether  the  evidence  substantiates  such 
charges  or  complaints,  and,  in  accordance  with  such  determination  shall  dis- 
charge * * * such  professional  employe  or  shall  dismiss  the  complaint.” 

It  is  also  maintained  that  further  evidence  of  the  lack  of  impartiality 
of  the  hearing  was  the  refusal  of  the  Chairman  of  the  Board  of  School 
Directors  to  permit  counsel  for  the  appellant  to  examine  the  respective 
members  of  the  board  to  determine  whether  or  not  consideration  was 
being  given  to  the  evidence  as  required  by  clause  (f),  above  quoted. 

In  the  case  of  In  Re  Swink,  132  Pa.  Superior  Court  107,  the  court 
emphasized  the  requirement  that  boards  of  school  directors  shall  follow 
carefully  the  provisions  of  the  Teachers’  Tenure  Act  in  the  following 
language: 

“The  agreed  facts  described  appellant’s  conduct,  prior  to  her  marriage  on 
May  18,  1937,  in  some  detail,  and  left  no  room  for  doubt  that  the  act  of 
appellant,  which  was  the  subject  of  complaint,  was  immoral.  Nevertheless, 
the  procedure  for  the  dismissal  of  a professional  employe  of  a school  dis- 
trict is  established  by  statute.  There  may  be  no  material  deviation  from 
these  procedural  requirements.  The  action  of  the  board  was  an  attempted 
dismissal  of  appellant.  The  agreed  facts  admitted  the  hiring  of  appellant  as 
a teacher  or  professional  employee  of  the  school  district  and  the  execution 
of  a valid  contract  subsisting  at  the  time  of  appellant’s  discharge.  The  bur- 
den was  on  the  board  to  show  a proper  dismissal  of  appellant;  and  she  was 
entitled  to  the  benefit  of  every  right  secured  to  her  by  the  School  Code,  Act 
of  1911,  as  amended  (24  P.  S.,  Section  1,  et  seq.).  Unless  she  was  dismissed 
in  the  prescribed  manner,  having  been  accorded  every  right  secured  to  her  by 
statute,  her  dismissal  was  illegal.  See  Snyder  v.  Washington  Township 
School  District,  117  Pa.  Superior  Ct.,  448,  178  A.  312;  Gerlach  v.  School  Dis- 
trict of  Little  Beaver  Township,  et  ah,  119  Pa.  Superior  Ct.  .520,  180  A.  755. 

“Likewise,  it  may  be  said  that  the  purpose  of  the  procedure  prescribed  by 
the  act  for  the  dismissal  of  a teacher  or  professional  employe  is  to  prevent 
arbitrary  action  by  the  board,  to  afford  a fair  hearing  to  the  teacher  or  pro- 
fessional employe  before  dismissal,  and  to  provide  for  full,  impartial,  and 
unbiased  consideration  by  the  board  of  the  testimony  produced.” 

In  answer  to  the  complaint  that  the  case  had  been  prejudged,  Coun- 
sel for  the  Appellee  points  to  the  fact  that  the  provisions  of  the  Tenure 
Act  are  somewhat  anomalous  in  that  they  provide  that  the  Board  of 
School  Directors  may  be  the  “prosecutor”  by  preferring  the  charges 
against  a professional  employe;  the  “Judge”  of  the  case  by  trying  it 
and  passing  on  the  legal  points  which  may  arise  at  the  hearing;  and 
the  “jury”  by  deciding  as  to  the  disposition  of  the  case.  It  is  main- 
tained that  it  was  the  duty  of  the  board  before  arranging  for  a hearing 
to  conduct  a preliminary  examination  of  the  facts  at  hand  in  order  to 
determine  whether  they  appeared  to  be  serious  enough  to  warrant  dis- 
missal proceedings.  The  essential  point  at  issue  is  whether  this  pre- 
liminary consideration  culminating  in  the  filing  of  charges  and  the 
arrangements  for  a hearing  thereon  caused  the  members  of  the  board 
or  any  of  them  to  close  their  minds  against  evidence  favorable  to  the 
professional  employe  and  created  a bias  in  their  judgment  which 
would  result  in  an  unfair,  incomplete,  or  warped  conclusion.  Counsel 
for  the  Appellee  maintains  that  there  is  not  a scintilla  of  evidence  in 
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this  case  that  the  professional  employe  did  not  have  full,  impartial  and 
unbiased  consideration  given  to  the  testimony. 

We  find  is  impossible  to  accept  the  view  of  Appellee’s  Counsel  that 
the  Board  of  School  Directors  in  this  case  conducted  a hearing  that 
accorded  the  professional  employe  full,  impartial  and  unbiased  con- 
sideration of  the  testimony.  If  the  testimony  of  Mr.  Gaul  did  not 
present  accurately  and  truthfully  the  conclusion  said  to  have  been 
reached  by  the  Board  in  advance  of  the  hearing  of  the  case,  it  was 
certainly  incumbent  upon  the  Board  to  introduce  into  the  record  a 
thorough  refutation  of  that  testimony.  This  the  Board  failed  to  do. 

There  can  be  no  doubt  that  the  County  Superintendent  of  Schools 
approached  the  problem  of  evaluating  this  teacher’s  work  in  a very 
serious  and  thorough  manner.  He  visited  the  school  many  times;  made 
careful  notation  of  the  conditions  and  activities  he  had  personally  ob- 
served; conferred  freely,  fully  and  constructively  with  the  teacher  in 
an  effort  to  accomplish  an  improvement  in  her  work;  reported  and 
evaluated  his  findings  in  accordance  with  the  instructions  set  forth 
in  the  standard  rating  system  established  by  the  Superintendent  of 
Public  Instruction  as  required  by  the  Teachers’  Tenure  Act;  and  in 
the  hearing  which  was  conducted  by  the  Board  of  School  Directors, 
he  appeared  as  a witness  and  presented  and  explained  his  evaluation 
of  the  teacher’s  work.  Obviously  this  testimony  is  entitled  to  great 
weight,  and  it  merits  our  mention  of  the  fact  that  we  find  in  it  sub- 
stantial evidence  of  both  negligence  and  incompetency.  In  view  of 
the  defects  as  to  procedure  in  the  case,  however,  we  refrain  from  a 
decision  as  to  whether  this  evidence  is  sufficient  to  justify  a termination 
of  the  appellant’s  services. 


Conclusion 

The  Board  of  School  Directors  of  the  Spruce  Hill  Township  School 
District  failed  to  give  a full,  impartial,  and  unbiased  consideration  to 
the  testimony  in  this  case,  for  the  Board,  prior  to  the  hearing  of  the 
case,  had  arrived  at  a conclusion  that  the  appellant  should  be  dis- 
missed. Having  determined  that  the  procedure  of  the  Board  was  de- 
fective, we  do  not  undertake  in  this  opinion  to  pass  upon  the  adequacy 
of  the  evidence  presented  in  support  of  the  charges  of  incompetency 
and  persistent  negligence.  It  should  be  emphasized,  however,  that 
while  the  board  may  pass  upon  complaints  received  by  it  against  a 
professional  employe,  or  instigated  by  the  board  itself  for  the  pur- 
pose of  ascertaining  if  a hearing  is  to  be  held  to  determine  the  valid- 
ity of  the  charges,  yet  a school  board  may  not  arrive  at  a conclusion 
or  pre-judge  any  charges  against  a professional  employe  prior  to  a 
hearing  and  final  consideration  of  all  the  testimony  presented  at  every 
hearing  held  under  the  Teachers’  Tenure  Act.  In  this  particular  case, 
proceedings  will  all  have  to  be  vacated  and  commenced  anew  in  accord- 
ance with  the  provisions  of  the  Teachers’  Tenure  Act,  if  the  Board  de- 
sires to  substantiate  its  charges. 
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ORDER 

And  now,  on  September  12,  1940,  in  accordance  with  the  conclusion 
set  forth  in  this  opinion,  the  decision  of  the  Board  of  School  Directors 
of  the  School  District  of  Spruce  Hill  Township  in  dismissing  Vivian 
Bryner  from  her  position  as  a professional  employe  of  the  said  dis- 
trict is  reversed  and  it  is  directed  that  the  said  Vivian  Bryner  be 
reinstated  in  her  position  as  a professional  employe  of  the  said  district 
as  fully  as  if  these  proceedings  had  not  been  brought. 


Appeal  of  Mrs.  Jennie  Quas- 
unella, ' a Professional  Em- 
ploye, from  a decision  of  the 
Board  of  School  Directors  of 
the  School  District  of  West 
Pike  Run  Township,  Washing- 
ton County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  .Pennsyl- 
vania, No.  13. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

September  12,  1940. 

This  case  comes  before  the  Superintendent  of  Public  Instruction  on 
appeal  of  Mrs.  Jennie  Quasunella,  a professional  employe,  from  the 
action  of  the  Board  of  School  Directors  of  West  Pike  Run  Township, 
Washington  County,  Pennsylvania,  dismissing  her  on  charges  “involv- 
ing incompetency  and  neglect  of  duty,  leaving  her  schoolroom  on 
January  8,  1940,  without  legal  cause  and  remaining  away  from  said 
date  down  to  April  2,  1940.” 


Statement  of  Facts 

1.  Mrs.  Jennie  Quasunella,  the  appellant,  has  been  employed  by  the 
School  District  of  West  Pike  Run  Township  since  August,  1935. 

2.  The  appellant  is  a professional  employe  who  has  attained  a status 
of  permanent  tenure  in  compliance  with  the  provisions  of  the  Act  of 
1911,  P.  L.  309,  Section  1205,  as  amended  by  the  Act  of  April  6,  1937, 
P.  L.  213,  and  as  further  amended  by  the  Act  of  June  20,  1939,  P.  L. 
482. 

3.  From  December  5,  1938,  until  March  13,  1939,  appellant  was 
absent  from  duty  on  account  of  pregnancy  and  childbirth. 

4.  On  or  about  January  8,  1940,  the  appellant  relinquished  her 
duties  and  on  March  8,  1940,  had  not  yet  resumed  them  or  indicated 
that  she  was  ready  and  willing  to  resume  them. 

5.  On  the  sixth  day  of  March,  1940,  the  appellant  received  by  regis- 
tered mail  a written  notice  from  the  Board  of  School  Directors,  in- 
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forming  her  that  her  dismissal  was  “sought  on  grounds  of  incom- 
petency due  to  neglect  of  duty,”  and  designating  a time  and  place 
for  a hearing  on  these  said  charges. 

6.  Pursuant  to  notice  a hearing  was  conducted  by  the  Board  of 
School  Directors  of  the  West  Pike  Run  School  District,  and  subse- 
quent thereto  the  appellant  received  on  April  29,  1940,  by  registered 
mail,  a notice  informing  her  that  the  charges  had  been  sustained  and 
that  she  had  been  dismissed  from  her  employment. 

7.  The  record  presents  no  evidence  that  any  permanent  record 
system  of  ratings  of  teachers  had  been  established  by  the  board,  or  that 
any  copies  of  ratings  of  this  employe  had  been  transmitted  to  the 
teacher  during  the  year. 

Issues 

The  petition  of  the  appellant  in  this  case  sets  forth  several  com- 
plaints as  reasons  for  appealing  from  the  decision  of  the  Board  of 
School  Directors,  but  the  only  fundamental  issues  involved  in  the 
case  are:  (1)  Did  the  charges  preferred  against  the  appellant  consti- 
tute valid  cause  for  dismissal  under  provisions  of  the  Teachers’  Tenure 
Law?  (2)  Did  the  Board  of  School  Directors  proceed  as  required  by 
law  in  arranging  and  conducting  the  hearing?  and  (3)  Were  the 
charges  preferred  against  the  appellant  supported  and  maintained  by 
competent  and  legal  evidence? 

Discussion 

The  Act  of  April  6,  1937,  P.  L.  213,  as  amended  by  the  Act  of  June 
20,  1939,  P.  L.  482,  commonly  designated  as  the  Teachers’  Tenure 
Law,  sets  forth  seven  valid  causes  for  termination  of  contracts  of  pro- 
fessional employes,  namely:  Immorality,  incompetency,  intemperance, 
cruelty,  persistent  negligence,  mental  derangement,  and  persistent  and 
wilful  violation  of  the  school  laws  of  this  Commonwealth. 

1.  The  notice  which  the  Board  of  School  Directors  of  West  Pike 
Run  Township  School  District  sent  to  Airs.  Jennie  Quasunella,  the 
appellant  in  this  case,  stated  that  she  was  charged  with  “incompetency 
due  to  neglect  of  duty.”  Inasmuch  as  either  incompetency  or  per- 
sistent negligence  could  properly  be  a cause  for  dismissal  of  a profes- 
sional employe,  it  is  obvious  that  a combination  of  the  two  causes 
must  be  regarded  as  constituting  proper  and  adequate  grounds. 

2.  The  Teachers’  Tenure  Law  (the  Act  of  April  6,  1937,  P.  L.  213, 
as  amended  by  the  Act  of  June  20,  1939,  P.  L.  482)  specifies  in  detail 
important  procedural  requirements  which  must  be  complied  with  in 
all  hearings  of  charges  against  professional  employes.  The  Courts 
have  held  that  these  requirements  must  be  strictly  complied  with.  See 
In  Re  Swink,  132  Pennsylvania  Superior  Court  i07;  Snyder  v.  Wash- 
ington Township  School  District,  117  Pennsylvania  Superior  Court, 
448;  Gerlach  v.  School  District  of  Little  Beaver  Township  et  ah,  119 
Pa.  Superior  Court  520. 
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In  the  case  before  us  the  record  shows  apparent  defects  in  proce- 
dure which  we  must  seriously  consider.  In  the  first  place  it  is  to  be 
noted  that  the  notice  sent  to  the  appellant  under  date  of  March  5, 
1940,  designating  a cause,  a place  and  a time  for  a hearing,  specifies 
in  the  first  sentence  thereof  “Your  dismissal  is  sought  . . .,”  a fact 
which  we  might  construe  as  indicating  that  the  Board  had  already 
judged  the  case  and  were  arranging  for  the  hearing  as  a mere  formal- 
ity. At  the  very  least,  it  is  an  unfortunate  phraseology  tending  to  cast 
doubt  as  to  whether  the  testimony  produced  at  the  hearing  would 
receive  the  fair,  impartial  and  unbiased  consideration  which  the  act 
requires.  Counsel  for  the  appellant  also  complained  at  the  opening 
of  the  hearing  before  the  Board  that  the  notice  had  not  been  signed 
by  the  president  and  secretary  of  the  Board  as  required  by  law,  but 
the  record  does  not  contain  evidence  substantiating  that  complaint; 
nor  does  the  record  contain  a copy  of  that  minute  of  the  Board  meeting 
which  authorized  issuance  of  a notice  preferring  charges  and  designat- 
ing a time  and  place  for  a hearing.  We  cannot,  therefore,  arrive  at  a 
definite  conclusion  that  the  Board  had  really  reached  in  advance  of 
the  hearing  a conclusion  that  the  teacher  would  be  dismissed,  nor 
can  we,  in  view  of  the  fact  that  the  appellant’s  petition  displays  as 
“Exhibit  A”  a notice  properly  signed  and  the  further  fact  that  counsel 
for  the  appellant  allowed  the  hearing  to  proceed,  conclude  that  the 
notice  was  not  properly  signed. 

We  are  obliged  to  consider  still  other  appearances  of  defective  pro- 
cedure. In  seeking  to  ascertain  whether  this  professional  employe  was 
incompetent,  the  type  of  evidence  introduced  and  relied  upon  is  such 
as  we  find  in  the  testimony  of  Mr.  Braden,  Supervising  Principal. 
(N.  T.  p.  2.) 

“There  is  a lady  that  heard  that  the  schools  were  going  to  change  again. 
She  said  that  there  are  too  many  teachers  in  school  during  one  winter  and 
aren’t  any  good.  She  summoned  me  and  discussed  the  affair.  She  said,  ‘If 
Mrs.  Quasunella  goes  back,  people  are  going  to  protest.’  I said,  ‘AVho,’  and 
she  named  other  families.  The  children  weren’t  doing  any  good  in  school.” 

and  again  from  Mr.  Braden  (N.  T.  p.  2.) 

Q.  “Have  you  noticed  whether  the  atmosphere  since  she  left  has  changed 
any? 

A.  “No,  only  what  the  parents  have  told.  They  wanted  present  teacher 
to  continue.  If  not,  they  claimed  they  would  come  to  board  to  demand  it.” 

Also  from  Mr.  Wallow,  Secretary  of  the  Board  (N.  T.  p.  3.) 

Q.  “As  secretary  and  member  of  the  School  Board,  have  parents  com- 
plained as  to  how  Mrs.  Quasunella  conducted  school?” 

A.  “Children  came  home  and  said  that  children  were  doing  better  since 
Mrs.  Quasunella  was  away.  Parents  claimed  that  they  could  observe  children 
were  doing  better.  Mrs.  Quasunella  neglected  her  duty  and  violated  her 
contract.” 

At  no  point  in  the  record  are  we  able  to  find  a definite  evaluation 
of  the  appellant’s  work  based  on  the  personal  observation  of  the  Super- 
vising Principal  or  of  the  County  Superintendent  or  one  of  his 
assistants. 
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The  Teachers’  Tenure  Law  definitely  specifies: 

“It  shall  hereafter  be  the  duty  of  boards  of  school  directors  to  cause  to  be 
established  a permanent  record  system,  containing  ratings  for  each  teacher 
employed  within  the  district,  and  copies  of  all  ratings  for  the  year  shall  be 
transmitted  to  the  teacher  upon  his  or  her  request,  or,  if  any  rating  during 
the  year  is  unsatisfactory,  a copy  of  same  shall  be  transmitted  to  the  teacher 
concerned.  No  teacher  shall  be  dismissed  under  this  act  unless  such  rating 
records  have  been  kept  on  file  by  the  board  of  school  directors.”  Clause 
(b),  Section  1205,  Act  of  June  20,  1939,  P.  L.  482. 

The  record  presents  no  evidence  to  show  that  this  requirement  of 
law  was  complied  with.  The  Board,  having  failed  to  establish  and 
apply  the  file  of  rating  records  required  by  law  for  the  determination 
of  the  competency  or  incompetency  of  the  professional  employes  of  the 
district,  went  beyond  its  authority  in  seeking  to  dismiss  the  appellant 
on  grounds  of  incompetency. 

As  to  the  charge  of  negligence,  it  is  to  be  noted  that  the  evidence 
relied  upon  is  the  testimony  to  the  effect  that,  without  the  grant  of  a 
leave  of  absence  by  the  Board  the  appellant  absented  herself  from 
duty  and  had  not  yet  returned  to  duty  at  the  time  the  hearing  was 
conducted.  The  record  shows,  however,  that  the  appellant’s  physician 
issued  a signed  statement  that  during  the  entire  period  of  absence 
from  duty  the  appellant  was  personally  ill,  under  the  care  of  her  physi- 
cian and  not  able  to  return  to  work.  Section  1209  of  the  School  Code 
specifies: 

“Any  principal  or  teacher  who,  unless  released  by  the  board  of  school  di- 
rectors, refuses  or  neglects  to  teach  through  the  term  for  which  he  was  en- 
gaged, except  when  prevented  by  personal  illness,  shall  be  disqualified  from 
teaching  in  any  public  school  in  this  Commonwealth  during  the  term  of 
said  contract.” 

In  our  opinion,  this  section  provides  to  the  appellant  in  this  case 
a preservation  of  her  tenure  rights,  at  least  until  the  end  of  the  school 
year,  in  which  the  period  of  personal  illness  made  it  necessary  for  her 
to  absent  herself  from  school  duties,  and,  therefore,  nullifies  the  argu- 
ment that  this  period  of  illness  established  proper  proof  of  "persistent 
negligence”  in  the  sense  in  which  that  term  is  used  as  a legitimate 
cause  for  termination  of  a teacher’s  contract. 

(3)  In  the  foregoing  discussion  of  the  issues  pertaining  to  validity 
of  the  charges  and  to  the  procedures  followed  by  the  Board,  we  have 
already  discussed  the  nature  and  validity  of  the  evidence  presented  to 
support  the  charges,  and  have  shown  that  this  evidence  does  not  war- 
rant the  conclusions  reached  regarding  incompetency  and  negligence 
of  the  appellant. 

Conclusion 

We,  therefore,  arrive  at  the  following  conclusions:  (1)  that  “incom- 
petency due  to  neglect  of  duty  . . is  a proper  cause  for  dismissal 
of  a professional  employe,  if  the  charge  is  sustained  by  competent 
evidence;  (2)  that  the  procedure  of  the  Board  in  this  case  was  defec- 
tive (a)  not  only  in  minor  respects  such  as  the  issuance  of  a notice 
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of  hearing,  the  wording  of  which  indicates  that  the  case  had  been 
prejudged  by  the  Board,  but  also  (b)  for  the  definite  and  very  signifi- 
cant fact  that  the  Board  utterly  ignored  that  provision  of  law  which 
requires  the  establishment  and  use  of  a specific  type  of  rating  system 
in  determining  whether  a professional  employe  shall  be  dismissed  on 
grounds  of  incompetency;  and  (3)  that  the  charges  against  the  appel- 
lant were  not  sustained  by  the  evidence:  (a)  the  charge  of  incom- 
petency was  not  sustained  because  the  evidence  introduced  in  support 
of  this  charge  was  hearsay  only  and  was  not  based  on  official  ratings 
required  by  law,  (b)  nor  was  the  charge  of  negligence  sustained  since 
the  record  shows  that  appellant  filed  with  the  Board  a statement  of 
her  physician  showing  that  she  was  personally  ill  and  therefore  en- 
titled to  the  exemption  provided  under  the  terms  of  Section  1209  of 
the  School  Code. 

ORDER 

And  now,  on  September  12,  1940,  the  decision  of  the  Board  of  School 
Directors  of  the  School  District  of  West  Pike  Run  Township,  Wash- 
ington County,  Pennsylvania,  dismissing  Jennie  Quasunella  as  a pro- 
fessional employe,  is  reversed,  and  the  board  is  directed  to  reinstate 
her  as  a professional  employe  and  to  pay  to  her  such  salary  as  would 
have  been  earned  by  her  from  April  2,  1940,  when  she  held  herself 
ready  to  report  for  resumption  of  her  duties  until  the  end  of  the  school 
year  1939-1940. 


Appeal  of  John  Shelesky,  Pro- 
fessional Employe,  from  a de- 
cision of  the  Board  of  School 
Directors  of  the  School  Dis- 
trict of  New  Philadelphia, 
Schuylkill  County,  Pennsyl- 
vania. 


In  the  Office  of  the  Superin- 
tended of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  14. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

September  12,  1940. 

This  case  comes  before  the  Superintendent  of  Public  Instruction  on 
appeal  of  John  Shelesky,  a professional  employe,  from  the  decision  of 
the  Board  of  School  Directors  of  the  School  District  of  New  Philadel- 
phia, Schuylkill  County,  Pennsylvania,  in  dismissing  him  on  grounds 
of  persistent  negligence  and  persistent  and  wilful  violation  of  the 
School  Laws  of  this  Commonwealth. 

Statement  of  Facts 

1.  On  December  4,  1939,  the  Board  of  School  Directors  of  the 
School  District  of  New  Philadelphia,  Pennsylvania,  adopted  a regula- 
tion specifying,  “That  henceforth  all  of  the  professional  employes, 
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within  the  meaning  of  the  term  as  stated  in  the  Teachers’  Tenure 
Act,  shall  and  must  be  and  remain  bona  fide  residents  within  the  terri- 
torial limits  of  the  said  school  district  for  and  during  the  term  of  their 
employment  by  the  said  school  district.” 

2.  John  Shelesky,  the  appellant,  was  at  the  time  of  the  adoption  of 
the  foregoing  resolution  a professional  employe  of  the  district  with 
full  tenure  status  as  defined  and  provided  by  the  Act  of  April  6,  1937, 
P.  L.  213,  as  amended  by  the  Act  of  June  20,  1939,  P.  L.  482,  but  was 
not  residing  within  the  territorial  limits  of  the  said  school  district  of 
New  Philadelphia. 

3.  Within  ten  days  after  the  adoption  of  the  resolution  a copy 
thereof  was  served  upon  John  Shelesky  and  all  other  professional  em- 
ployes of  the  district. 

4.  On  May  7,  1940,  on  the  basis  of  action  taken  by  the  Board  of 
School  Directors  on  May  6,  1940,  the  appellant  was  served  with  notice 
of  charges  of  persistent  negligence  and  persistent  and  wilful  violation 
of  the  Laws  of  the  Commonwealth,  the  said  charges  being  based  on 
the  fact  that  he  had  not  yet  complied  with  the  Board’s  resolution  of 
December  4,  1939,  requiring  bona  fide  residence  within  the  district. 

5.  Pursuant  to  notice  a hearing  was  conducted  on  May  20,  1940, 
and  as  a result  thereof  appellant  was  advised  by  letter  dated  May  27, 
1940,  that  he  had  been  discharged  as  a professional  employe  of  the 
district. 

Questions  Involved 

This  case  presents  for  our  consideration  only  two  significant  ques- 
tions: (1)  Does  a Board  of  School  Directors  have  legal  authority  to 
establish  and  enforce  a general  regulation  requiring  each  professional 
employe  engaged  in  the  district  to  be  and  remain  a bona  fide  resident 
of  the  said  district?  and  (2)  If  it  is  found  that  Boards  of  School  Di- 
rectors have  such  authority,  did  the  Board  of  School  Directors  of 
the  School  District  of  New  Philadelphia  exercise  this  authority  in  a 
reasonable  and  legal  manner? 

Discussion 

It  is  to  be  noted  that  this  case  does  not  come  before  us  on  the  basis 
of  any  complaint  concerning  the  professional  fitness  or  general  com- 
petency of  the  professional  employe.  The  issues  arise  from  an  effort 
of  the  Board  of  School  Directors  to  establish  and  enforce  a regulation 
under  the  terms  of  which  the  professional  employes  would  be  required 
to  reside  within  the  territorial  limits  of  the  district  employing  them. 

In  promulgating  this  rule  the  Board  relied  upon  the  provisions  of 
the  first  paragraph  of  Section  404  of  the  School  Code,  which  reads  as 
follows: 

“The  board  of  school  directors  in  every  school  district  in  this  Common- 
wealth may  adopt  and  enforce  such  reasonable  rules  and  regulations  as  it 
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may  deem  necessary  and  proper,  regarding  the  management  of  its  school 
affairs  and  the  conduct  and  deportment  of  all  superintendents,  teachers,  and 
other  appointees  or  employes  during  the  time  they  are  engaged  in  their 
duties  to  the  district,  as  well  as  regarding  the  conduct  and  deportment  of  all 
pupils  attending  the  public  schools  in  the  district,  during  such  time  as  they 
are  under  the  supervision  of  the  board  of  school  directors  and  teachers,  in- 
cluding the  time  necessarily  spent  in  coming  to  and  returning  from  school.” 

In  framing  the  resolutions  for  adoption  of  this  regulation  the  Board 
expressed  the  opinion  that  teachers  residing  within  the  school  district 
would  give  closer  attention  to  their  duties  and  would  maintain  a 
greater  interest  in  their  work.  The  resolutions  in  full  were  as  follows: 

“Whereas,  the  members  of  the  School  Board  of  New  Philadelphia  School 
District,  in  meeting  duly  assembled,  have  considered  the  relative  merits  and 
wisdom  in  having  its  teachers  residents  within  the  territory  of  said  school 
district,  and 

“Whereas,  the  Board  has  realized  the  importance  of  having  its  teachers 
reside  near  their  pupils  and  the  parents  of  said  pupils  and  within  easy  ac- 
cess of  their  place  of  employment,  and 

“Whereas,  the  Board  has  duly  considered  the  serious  disadvantages  which 
may  result  from  having  its  employes  reside  outside  the  territorial  limits  of 
the  school  district,  and  at  places  relatively  distant  from  their  place  of  em- 
ployment, their  pupils  and  parents  of  their  pupils,  and 

“Whereas,  the  Board  is  of  the  opinion  that  teachers  residing  within  the 
said  school  district  will  give  closer  attention  and  will  maintain  a greater 
interest  in  their  work  by  reason  of  their  residence  among  the  pupils  and  the 
families  of  their  pupils,  and 

“Whereas,  the  Board  deems  it  a wise  and  judicious  policy  and  one  which 
will  promote  the  management  of  the  said  school  district  and  the  education 
of  the  pupils  of  said  school  district,  to  have  all  their  teachers  reside  within 
the  territorial  limits  of  the  said  school  district. 

“Therefore,  be  it  resolved,  that  after  due  and  serious  consideration  of  the 
entire  question,  which  is  the  subject  of  this  resolution,  the  Board  of  Direc- 
tors of  the  School  District  of  New  Philadelphia  does  hereby  adopt  and  de- 
clare the  following  regulation  as  one  of  the  regulations  to  be  maintained  and 
enforced  in  the  said  school  district,  to  wit: 

“That  henceforth  all  of  the  professional  employes,  within  the  meaning  of 
the  term  as  stated  in  the  Teachers’  Tenure  Act,  shall  and  must  be  and  re- 
main bona  fide  residents  within  the  territorial  limits  of  the  said  school  dis- 
trict for  and  during  the  term  of  their  employment  by  the  said  school  district. 

“And  be  it  further  resolved  that  a copy  of  this  resolution  be  forwarded 
by  the  Secretary  of  the  said  School  Board  to  all  professional  employes 
within  the  employment  of  the  New  Philadelphia  School  District  within  ten 
days  after  the  adoption  of  this  resolution.  Adopted  this  Fourth  day  of 
December,  A.  D 1939.” 

Supporting  the  authority  of  a Board  of  School  Directors  to  adopt 
and  enforce  a regulation  of  this  nature  we  find  that  Mr.  Chief  Justice 
Kephart,  speaking  for  the  Court,  in  the  case  of  Jones  v.  Kulpmont 
Borough  School  District,  333  Pa.  581,  at  page  583,  said: 

“However,  a school  board  may  adopt  such  reasonable  rules  and  regula-  i 
tions  as  it  deems  proper  in  managing  its  affairs  and  the  conduct  of  teachers,  i 
and,  because  of  the  nature  of  a teacher’s  work  and  the  necessity  to  be  near  !; 
pupils  and  parents,  a board  regulation  requiring  teachers  to  be  residents  j 
would  be  a reasonable  requirement,  violation  of  which  would  constitute  a , 
ground  for  dismissal  under  the  doctrine  of  Ganaposki’s  Appeal,  332  Pa.  550.” 


OPINIONS  OF  THE  SUPERINTENDENT 


We  find,  moreover,  at  page  555  of  the  case  of  Ganaposki’s  Appeal, 
332,  Pa.  550,  cited  by  Mr.  Chief  Justice  Kephart  in  the  Jones  case, 
the  following  significant  words: 

“Disobedience  of  reasonable  orders  of  the  Board  of  Education  is  an  act 
of  negligence:  Lyndall  v.  Board  of  Public  Education,  10  Pa.  Dist.  665 

(opinion  by  Arnold,  P.  J.) , affirmed  19  Pa.  Superior  Ct.  232.  Such  conduct 
may  also  be  classed  as  “Persistent  and  wilful  violation  of  the  school  laws.’  ” 

It  is,  therefore,  apparent  that  the  Board  had  authority  to  promul- 
gate and  enforce  reasonable  regulations  requiring  teachers  to  be  resi- 
dents of  the  districts  employing  them  and  the  Board’s  further  conten- 
tion that  disobedience  of  reasonable  orders  may  properly  be  designated 
as  an  act  of  “negligence”  and  as  “persistent  and  wilful  violation  of  the 
School  Laws.” 


We  are  obliged,  however,  to  consider  carefully  the  reasonableness  of 
the  text  and  the  application  of  the  specific  regulations  in  this  specific 
case  before  us. 


It  is  alleged  by  the  appellant  that  this  regulation  applied  at  the 
time  of  its  adoption  to  him  alone  and  not  to  any  other  employe  of  the 
district,  but  no  testimony  was  taken  in  support  of  this  contention. 
In  the  absence  of  this  supporting  evidence,  we  cannot  conclude  that 
the  regulation  in  this  case  was  partial  and  discriminatory  because  not 
general  in  its  application. 
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We  find,  however,  other  evidence  of  unreasonableness.  It  is  true 
that  the  appellant  admitted  under  cross-examination  (N.  T.  p.  14)  that 
he  never  addressed  to  the  Board  any  formal  request  for  an  extension 
of  time  in  which  to  complete  arrangements  for  moving.  The  record 
shows,  nevertheless,  that  the  appellant  sought  to  ascertain  whether 
it  would  be  permissible  for  him  to  defer  moving  (N.  T.  p.  14,  15) 
until  the  end  of  the  school  year  1939-40.  While  denying  that  he  as- 
sured the  appellant  that  it  would  not  be  necessary  for  him  to  move 
before  the  end  of  the  school  year,  Dr.  Boord  admitted  under  re-exam- 
ination that  (N.  T.  p.  15)  the  appellant  did  ask  him  “how  long  he 
had  to  move  because  there  was  no  time  stated  in  the  resolution”  and 
he  replied  that  he  “couldn’t  tell  him  as  to  what  time  he  had  to  move — 
because  the  resolution  has  no  time  in  it.”  We  consider  this  admission 
from  Dr.  Boord  very  significant,  notwithstanding  the  fact  that  it 
could  not  be  regarded  as  official.  It  is  significant  because  it  shows 
(1)  that  the  appellant,  even  though  he  was  not  proceeding  in  a busi- 
nesslike manner,  was,  nevertheless,  seeking  to  ascertain  within  what 
time  limits  compliance  could  be  made  rather  than  that  he  was  showing 
any  spirit  of  disobedience,  (2)  that  Dr.  Boord,  the  board  member  who 
introduced  the  resolution  for  adoption  of  the  regulation  (N.  T.  p.  5) 
realized  that  delivery  of  a copy  of  the  resolution  was  not  of  itself  a 
clear  indication  as  to  what  the  Board  intended  by  the  language  of  the 
resolution  “Henceforth  . . . shall  and  must  be  and  remain  bona  fide 
residents,”  and  (3)  that  the  Board  had  shown  no  disposition  to  ascer- 
tain whether  the  appellant’s  delay  was  actuated  by  inability  to  com- 
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ply,  unwillingness  to  comply,  or  to  a misunderstanding  as  to  when 
compliance  must  be  made.  We  do  not  believe  that  a Board  that  was 
seriously  considering  its  obligations  to  its  employes  should  leave  any 
room  for  doubt  as  to  the  intent  of  such  a significant  and  unusual 
regulation.  All  such  doubt  should  be  definitely  removed  before  start- 
ing dismissal  proceedings  which  could  be  sustained  only  on  the  as- 
sumption that  all  responsibility  for  proper  interpretation  and  for  ob- 
taining possible  exceptions  must  rest  on  the  professional  employe. 
We  are  forced  to  conclude,  therefore,  that  the  enforcement  of  this 
regulation,  under  the  facts  in  this  case,  was  unreasonable  and  there- 
fore cannot  stand. 

ORDER 

And  now,  on  September  12,  1940,  the  decision  of  the  Board  of 
School  Directors  of  the  School  District  of  New  Philadelphia  dismiss- 
ing John  Shelesky  on  grounds  of  persistent  negligence  and  persistent 
and  wilful  violation  of  the  School  Laws  of  this  Commonwealth  is  re- 
versed and  the  Board  is  hereby  directed  to  reinstate  the  said  John 
Shelesky  as  a professional  employe  of  the  School  District  of  New 
Philadelphia. 


Appeals  of  Mary  Graff,  Mar- 
garet Kelly,  Mary  McCabe, 
Martha  Mirarchi,  and  George 
Doviak,  from  a decision  of  the 
Board  of  School  Directors  of 
Kulpmont  Borough  School  Dis- 
trict, Northumberland  County, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  15. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

November  15,  1940. 

These  appeals  come  to  the  Superintendent  of  Public  Instruction  from 
the  decision  of  the  Board  of  School  Directors  of  the  Kulpmont  Bor- 
ough School  District,  Northumberland  County,  Pennsylvania,  in  the 
dismissing  of  Mary  Graff,  Margaret  Kelly,  Mary  McCabe,  and  Martha 
Mirarchi  and  in  the  suspending  of  George  Doviak  as  professional  em- 
ployes of  the  said  district. 

Statement  of  Facts 

The  appellants,  Mary  Graff,  Margaret  Kelly,  Mary  McCabe,  Mar- 
tha Mirarchi,  and  George  Doviak  were  employed  as  teachers  by  the 
Kulpmont  School  District  prior  to  1937  and  on  August  26,  1937,  they 
entered  into  written  contracts  with  the  Board  as  provided  in  the 
Teachers’  Tenure  Act.  On  July  24,  1940,  each  of  the  appellants  re- 
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ceived  three  communications  signed  by  the  president  and  attested  by 
the  secretary  of  the  Board.  One  was  a letter  of  transmittal  stating 
that  there  was  enclosed  a copy  of  a resolution  adopted  by  the  Kulp- 
mont  Borough  School  District  embodying  the  notice  of  dismissal  as 
an  employe  of  the  district  and  fixing  a time  for  a hearing,  if  desired. 
In  the  case  of  Doviak  it  was  a notice  of  suspension.  There  was  en- 
closed a copy  of  the  resolution,  which  was  as  follows: 

July  24,  1940. 

“Whereas  the  Kulpmont  School  District,  being  a distressed  district  and 
receiving  financial  assistance  from  the  Department  of  Public  Instruction,  was 
visited  by  Oliver  S.  Heckman,  Adviser,  Department  of  Public  Instruction,  on 
March  5,  1940.  After  the  State  Department  received  Dr.  Heckman’s  report, 
Paul  L.  Cressman,  Director  of  the  Bureau  of  Instruction,  recommended  that 
the  teaching  staff  in  the  elementary  grades  be  reduced  by  at  least  four  teach- 
ers for  the  school  year  1940-1941.  The  Secretary  consulted  with  the  County 
Superintendent  and  asked  that  a recommendation  be  made  on  the  basis  of 
rating  for  the  dismissal  of  four  elementary  teachers.  The  County  Superin- 
tendent on  July  16,  1940,  notified  the  Secretary  in  writing  that  the  final  rat- 
ing of  the  teachers  of  the  Kulpmont  School  District  was  made  on  June  5, 
1940,  by  a committee  composed  of  J.  A.  Shovlin,  Supervising  Principal  of 
the  Kulpmont.  Schools;  John  B.  Boyer,  Assistant  Superintendent  of  Schools, 
and  C.  A.  Hilbish,  Superintendent  of  Schools,  and  that  the  four  elementary 
teachers  named  for  dismissal  on  the  basis  of  rating  are:  Mrs.  Mary  McCabe, 
Margaret  Kelly,  Mary  Graff,  and  Mrs.  Martha  Mirarchi.  Therefore,  be  it 
resolved  that  a written  notice  be  sent  by  registered  mail  to  the  above  named 
professional  employes,  notifying  them  of  their  dismissal. 

“Passed  this  16th  dav  of  July,  1940. 

/s/  JOEL  VALENTINE, 

President. 


/a/  LEONARD  WYDRA, 

Secretary. 

(SEAL)” 


There  was  also  enclosed  a letter  from  the  President  and  Secretary 
of  the  Board  notifying  them  of  their  rating  as  determined  by  a com- 
mittee composed  of  the  Supervising  Principal  of  the  Kulpmont  Schools, 
the  Assistant  Superintendent  of  Schools,  and  the  County  Superin- 
tendent of  Schools. 


Pursuant  to  the  notice  and  the  foregoing  resolution,  a hearing  was 
held  and  subsequent  to  the  said  hearing  the  following  action  was  taken 
by  the  board  of  school  directors: 


KULPMONT  BOROUGH  SCHOOL  DISTRICT 

Kulpmont,  Pa. 

August  19,  1940. 

“Whereas,  a public  hearing  in  the  matter  of  the  dismissal  of  Mrs.  Mary 
McCabe,  Margaret  Kelly,  Mary  Graff,  Martha  Mirarchi  and  the  suspension 
of  George  Doviak  was  held  in  the  Library  of  the  Kulpmont  High  School  on 
August  19,  1940,  and  at  which  hearing  the  above  named  teachers  were  repre- 
sented by  their  counsel,  Hon.  C.  C.  Lark. 

“And  whereas,  after  said  hearing  the  same  date,  the  members  of  the 
Kulpmont  Borough  School  District  Board  voted  as  follows:  For  the  dis- 
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missal  of  Mrs.  Mary  McCabe,  Margaret  Kelly,  Mary  Graff  and  Martha 
Mirarchi.  The  vote  being  5 for  dismissal  and  2 against  the  dismissal.  For 
the  suspension  of  George  Doviak,  the  vote  being  5 for  suspension  and  2 
against  suspension. 

“Therefore,  be  it  resolved,  that  the  Board  go  on  record  to  dismiss  the 
said  Mrs.  Mary  McCabe,  Margaret  Kelly,  Mary  Graff  and  Mrs.  Martha 
Mirarchi,  and  to  suspend  George  Doviak,  and  that  a written  notice  be  sent 
by  registered  mail  to  the  above  named  professional  employes  of  their  dis- 
missal and  suspension  and  that  their  contract  with  the  School  District  of  the 
Borough  of  Kulpmont  is  no  longer  in  force. 


“Passed  this  19th  day  of  August,  1940. 


Attest : 

/s/  LEONARD  WYDRA, 

Secretary. 

(SEAL) 


/s/  JOEL  VALENTINE, 

President. 


“Extracted  from  the  minutes  of  the  Kulpmont  Borough  School  District  and 
certified  this  26th  day  of  August,  1940. 

/s/  LEONARD  WYDRA, 

Secretary.” 

Discussion 


From  a study  of  the  record  in  this  case  it  appears  that  the  board 
was  confronted  with  the  fact  that  the  school  district  was  in  financial 
distress  and  in  order  to  come  within  the  limitations  of  an  approved 
budget  the  size  of  the  teaching  staff  would  have  to  be  reduced.  The 
plan  of  the  board  for  accomplishing  a reduction  embraced  the  closing 
of  an  elementary  school  and  a reorganization  of  the  high  school  pro- 
gram of  physical  education.  The  principal  claim  of  the  appellants  is 
that  the  action  taken  by  the  board  of  school  directors  in  terminating 
their  services  was  not  in  accordance  with  the  provisions  of  the  Act  of 
April  6,  1937,  P.  L.  213,  as  amended  by  the  Act  of  June  20,  1939,  P.  L. 
482. 

The  pertinent  section  of  the  Act  above  referred  to  provides  that 
“The  only  valid  causes  for  termination  of  a contract  entered  into  with  1 
a professional  employe  in  accordance  with  the  provisions  of  this  sec- 
tion shall  be — immorality,  incompetency,  intemperance,  cruelty,  per- 
sistent negligence,  mental  derangement,  persistent  and  wilful  violation 
of  the  school  laws  of  this  Commonwealth  on  the  part  of  the  profes- 
sional employe.” 

The  action  attempted  by  the  board  of  school  directors  as  to  Mary  j 
Graff,  Margaret  Kelly,  Mrs.  Mary  McCabe,  and  Mrs.  Martha  Mirar- 
chi was  apparently  based,  however,  upon  that  portion  of  the  Act 
which  authorizes  suspensions,  namely,  Clause  (b)  of  Section  1205.) 
Assuming,  therefore,  that  the  procedure  followed  by  the  board  had 
been  in  conformity  with  the  Act,  the  action  of  the  board  would  have  t 
been  invalid  as  to  these  four  appellants  because,  while  it  might  have  (i 
resulted  in  suspension,  it  could  not  have  obtained  the  result  for  which  . 
the  hearing  was  conducted,  namely,  dismissal. 
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An  examination  of  the  procedure  followed  by  the  board  as  to  all 
these  appellants  shows  that  the  notice  setting  forth  the  time,  place, 
and  cause  for  a hearing  reveals  that  prior  to  the  date  of  the  hearing 
the  board  of  school  directors  had  taken  action  in  the  form  of  a resolu- 
tion, dismissing  or  suspending  all  of  the  said  appellants.  The  appel- 
lants were  then  given  a hearing  after  which  the  board  again  took 
action  purporting  to  dismiss  or  suspend  these  appellants.  This  proce- 
dure is  practically  the  same  as  that  which  was  condemned  by  the 
Superior  Court  in  the  Swink  Case,  132  Pa.  Superior  Court  107.  In 
that  case  the  board  of  school  directors  of  Upper  Tyrone  Township 
notified  Airs.  Swink  on  November  26,  1937,  that  a resolution  had  been 
passed  under  date  of  November  23,  1937,  dismissing  her  as  a profes- 
sional employe.  On  the  same  day,  namely,  November  23,  1937,  she 
received  a notice  to  the  effect  that  a hearing  was  to  be  held  on 
December  6,  1937,  at  which  time  she  might  show  cause  why  she  should 
continue  to  hold  her  position.  The  hearing  was  held  and  pursuant  to 
testimony  taken  at  that  hearing,  Airs.  Swink  was  dismissed.  The 
court  commented  upon  the  notice  of  dismissal  and  the  procedure 
adopted  by  the  board  of  school  directors  of  Upper  Tyrone  Township. 
The  court  indicated  that  the  record  failed  to  show  that  the  board  com- 
plied with  the  requirements  of  Section  1205  of  the  School  Code,  Sub- 
sections (d),  ff)  and  (h)  as  last  amended  by  Act  52,  approved  April 
6,  1937,  P.  L.  213.  Those  subsections  of  Section  1205  as  last  amended 
by  Act  274,  approved  and  effective  June  20,  1939,  P.  L.  482,  read  as 
follows: 

“(d)  Before  any  professional  employe  having  attained  a status  of  per- 
manent tenure  is  dismissed  or  refused  reelection  by  the  board  of  school 
directors  . . . the  secretary  of  the  school  district  shall  furnish  such  profes- 
sional employe  with  a detailed  written  statement  of  the  charges  upon  which 
his  or  her  dismissal  ...  is  based,  together  with  a written  notice  signed  by 
the  president  and  attested  by  the  secretary  of  the  board  of  school  directors 
of  a time  and  place  when  and  where  such  professional  employe  will  be  given 
an  opportunity  to  be  heard. 

“(f)  After  fully  hearing  the  charges  or  complaints  and  hearing  all  wit- 
nesses produced  by  the  board  and  the  person  against  whom  the  charges  are 
pending,  and  after  full,  impartial  and  unbiased  consideration  thereof,  the 
board  of  school  directors  (or  board  of  public  education)  shall  by  a two- 
thirds  vote  of  all  the  members  thereof,  to  be  recorded  by  roll  call,  determine 
whether  or  not  such  charges  or  complaints  have  been  sustained  and  whether 
the  evidence  substantiates  such  charges  and  complaints,  and  in  accordance 
with  such  determination  shall  discharge,  demote  or  refuse  to  reelect  or  retain 
such  professional  employe  or  shall  dismiss  the  complaint. 

“(h)  A written  notice  of  any  decision  of  the  board  of  school  directors  (or 
board  of  public  education),  discharging  or  refusing  to  reelect  a professional 
employe,  shall  be  sent  by  registered  mail  to  such  professional  employe  at  his 
or  her  last  known  address  within  ten  (10)  days  after  such  hearing  is  actually 
concluded.” 

The  principles  laid  down  by  the  Superior  Court  in  the  Swink  case 
have  been  followed  by  the  Superintendent  of  Public  Instruction  in  the 
case  of  Gertrude  Roller  Brown  v.  Bethlehem  School  District,  North- 
ampton County,  Pennsylvania,  Opinion  No.  4,  and  in  the  case  of 
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Mary  D.  Johnson  McHugh  v.  Foster  Township  School  District,  Lu- 
zerne County,  Pennsylvania,  Opinion  No.  8. 

With  respect  to  all  of  the  professional  employes  except  Mr.  Doviak 
there  is  an  additional  reason  why  the  action  of  the  Board  of  School 
Directors  must  be  reversed. 

In  the  case  of  Bragg  v.  Swarthmore  School  District,  337  Pa.  363, 
at  page  367,  the  Supreme  Court  said: 

“The  Board’s  attempt  to  terminate  appellant’s  contract  by  its  resolu- 
tion of  July  10,  1939,  was  equally  ineffective  for  failure  to  comply  with  the 
requirements  of  the  Act  of  1939  with  respect  to  the  dismissal.  No  charges 
were  ever  preferred  against  the  appellant.  The  Act  of  1939  specifically  de- 
prived School  Districts  of  the  power,  which  they  formerly  possessed  under 
the  Tenure  Act,  to  terminate  contracts  because  of  the  substantial  de- 
crease in  the  number  of  pupils  due  to  natural  causes.  * * * By  the  Act  of 
1939,  however,  unless  the  School  District’s  complaint  is  grounded  upon  mis- 
conduct or  inefficiency,  the  employe  may  not  be  discharged.  Suspension 
alone  is  possible,  and  that  must  be  done  in  conformity  with  the  restrictions 
imposed  by  the  Act. 

“In  the  resolution  dismissing  appellant,  none  of  the  statutory  grounds  were 
mentioned  as  the  reason  for  terminating  her  contract.” 

In  the  instant  case,  none  of  the  statutory  grounds,  as  set  forth  in 
Section  1205  (a)  of  the  Teachers’  Tenure  Act  as  valid  causes  for 
termination  of  a contract,  was  assigned  as  the  reason  for  the  termina- 
tion of  these  contracts. 

Conclusion 

It  is  our  opinion  that  the  Board  of  School  Directors  of  Kulpmont 
Borough  School  District  has  improperly  dismissed  the  appellants, 
Mary  Graff,  Margaret  Kelly,  Mary  McCabe,  and  Martha  Mirarchi, 
and  has  improperly  endeavored  to  suspend  the  appellant,  George 
Doviak,  for  the  following  reasons: 

1.  The  action  of  the  board  with  respect  to  all  these  appellants  was 
not  in  accordance  with  the  requirements  of  subsection  (d)  of  Section 
1205  of  the  School  Code  because  the  board  attempted  to  terminate 
the  contracts  of  these  professional  employes  before  extending  to  them 
an  opportunity  to  be  heard  to  determine  whether  or  not  the  evidence 
submitted  warranted  the  action  taken. 

2.  No  valid  cause  for  the  termination  of  the  contracts  of  the  appel- 
lants Mary  Graff,  Margaret  Kelly,  Mary  McCabe,  and  Martha  Mirar- 
chi as  required  by  the  Teachers’  Tenure  Act  was  alleged  or  proved. 

3.  Under  the  premises  presented  as  to  the  four  dismissals,  the  most 
that  could  have  been  accomplished  by  the  action  of  the  board  would 
have  been  suspension  rather  than  dismissal. 

ORDER 

And  now,  on  this  fifteenth  day  of  November,  1940,  the  action  of  the 
Board  of  School  Directors  of  Kulpmont  Borough  School  District  in 
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attempting  to  dismiss  Mary  Graff,  Margaret  Kelly,  Mary  McCabe, 
and  Martha  Mirarchi  and  to  dismiss  or  suspend  George  Doviak  is  re- 
versed and  said  board  is  directed  to  reinstate  the  appellants  in  their 
respective  positions  as  professional  employes  of  the  school  district  as 
fully  as  if  these  proceedings  had  not  been  brought. 


Appeal  of  Annabelle  Hornstein, 
a Professional  Employe,  from  a 
decision  of  the  Board  of  School 
Directors  of  the  School  District 
of  the  Borough  of  Monaca, 

Beaver  County,  Pennsylvania. 

OPINION 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  16. 


FRANCIS  B.  HAAS 

Superintendent  oj  Public  Instruction 

November  21,  1940. 

Discussion 

The  professional  employe  in  this  case  was  suspended  from  her  posi- 
tion as  a teacher  in  the  Monaca  Borough  School  District  by  the  board 
of  school  directors  of  that  district  because  of  an  alleged  decrease  in 
pupil  enrollment.  This  action  was  taken  on  May  20,  1940,  without 
previously  giving  the  professional  employe  any  opportunity  to  be 
heard.  On  June  6,  1940,  a hearing  was  held  and  the  board  of  school 
directors  sustained  its  prior  action.  From  this  final  decision,  the 
teacher  has  filed  with  the  Superintendent  of  Public  Instruction  a 
petition  for  appeal  in  which  she  requests  the  Superintendent  of  Public 
Instruction  to  take  jurisdiction  of  the  case,  fix  a time  for  hearing  and 
make  such  order  as  may  appear  just  and  proper  on  the  facts  presented. 

Counsel  for  the  board  of  school  directors  has  questioned  the  juris- 
diction of  the  Superintendent  of  Public  Instruction  to  entertain  this 
appeal  for  two  reasons:  (1)  That  there  is  nothing  in  the  Teachers’ 
Tenure  Act  (Act  of  April  6,  1937,  P.  L.  213,  as  amended  by  the  Act 
of  June  20,  1939,  P.  L.  482)  which  makes  any  provision  for  a hearing 
or  an  appeal  in  cases  where  school  boards  decide  to  suspend  a profes- 
sional employe,  and  (2)  in  any  event  this  petition  was  not  filed  within 
thirty  days  of  receipt  of  the  written  notice  of  the  decision  of  the 
board  as  required  by  Section  1205  (j)  of  the  Teachers’  Tenure  Act. 

We  shall  first  consider  the  question  of  the  jurisdiction  of  the  Super- 
intendent of  Public  Instruction  to  entertain  this  appeal  because  if  we 
decide  that  the  Teachers’  Tenure  Act  confers  no  jurisdiction  on  the 
Superintendent  of  Public  Instruction  to  hear  appeals  in  suspension 
cases,  a determination  of  the  second  issue  will  not  be  necessaiy. 

In  the  appeal  of  William  A.  Askey,  which  was  the  second  opinion 
handed  down  by  the  Superintendent  of  Public  Instruction  after  the 
effective  date  of  the  amendment  to  the  Tenure  Law  by  the  Act  of 
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June  20,  1939,  P.  L.  482,  we  did  entertain  an  appeal  from  a decision 
of  the  board  of  school  directors  of  Young  Township  School  District, 
Indiana  County,  Pennsylvania,  suspending  the  appellant  as  a profes- 
sional employe  because  of  substantial  decrease  in  pupil  enrollment. 
The  question  of  jurisdiction  was  not  raised  by  either  party  at  any  time 
in  the  proceeding,  nor  was  it  subsequently  raised  when  an  appeal  from 
the  Superintendent  of  Public  Instruction  was  taken  to  the  Court  of 
Common  Pleas  of  Indiana  County.  In  the  opinion  of  that  Court  re- 
ported in  38  D.  & C.  581,  the  decision  of  the  Superintendent  of  Public 
Instruction  in  holding  that  the  professional  employe  had  been  improp- 
erly suspended  was  affirmed. 

The  question  of  the  jurisdiction  of  the  Superintendent  of  Public 
Instruction  in  suspension  cases  was  raised  in  the  appeal  of  Roberts, 
Lazaren,  et  al.  from  the  decision  of  the  board  of  school  directors  of 
Luzerne  Township,  Fayette  County,  Pennsylvania,  but  the  issue  was 
not  ruled  upon,  nor  was  any  further  action  taken  by  the  Superinten- 
dent of  Public  Instruction  in  this  appeal  because  both  the  board  of 
school  directors  and  the  appellants  agreed  to  seek  a declaratory  judg- 
ment from  the  Court  of  Common  Pleas  of  Fayette  County.  The 
question  of  jurisdiction  was  not  an  issue  before  that  Court  and,  there- 
fore, Judge  Carr  did  not  consider  it  in  his  opinion.  (The  Fayette 
Legal  Journal,  Vol.  3,  No.  34,  pp.  188  ff.  and  199  ff.) 

In  the  case  of  Ruth  Steinberg  et  al.  decided  by  us  on  July  10,  1940, 
the  question  was  raised  as  to  whether  the  Superintendent  of  Public 
Instruction  had  jurisdiction  in  an  appeal  from  the  action  of  the  Board 
of  Public  Education  of  the  School  District  of  Philadelphia  in  cases 
involving  the  termination  of  services  of  temporary  professional  em- 
ployes. In  that  case  we  held  that: 

“1.  The  Superintendent  of  Public  Instruction  is  an  administrative  officer 
of  the  Commonwealth  (Art.  IV,  Sec.  20,  Constitution  of  Pennsylvania;  Act 
of  May  10,  1939,  P.  L.  101).  He  is  not  a judicial  officer.  If  he  performs  any 
judicial  or  quasi-judicial  duties  it  must  be  by  virtue  of  statutory  authority 
and  the  authority  will  extend  only  to  subjects  to  which  it  is  granted  (56  C. 
J.  137;  Gardiner’s  Appeal,  4 R.  I.  602.  See  also  Akin,  County  Superintendent 
v.  Harris,  138  Okl.  30.  280  P.  291 ; School  District  No.  20  v.  Walden.  293  P. 
199;  Kirkpatrick  v.  Monroe,  157  La.  645,  102  So.  822;  State  ex  rel.  v.  New 
Orleans,  107  La.  632,  32  S.  22;  People  v.  New  York,  73  N.  Y.  437). 

“2.  The  Act  of  June  20,  1939,  P.  L.  482  in  providing  for  appeals  to  the 
Superintendent  of  Public  Instruction  in  tenure  cases  specified  that  such  ap- 
peals shall  come  to  the  Superintendent  of  Public  Instruction  ‘In  case  the 
professional  employe  concerned  considers  him  or  herself  aggrieved  by  the 
action  of  the  board,’  but  there  is  no  similar  specification  regarding  appeals 
by  ‘temporary  professional  employes.’  ” 

We  concluded  in  this  case  that  since  the  Act  of  Assembly  is  silent 
in  so  far  as  the  right  of  appeal  of  temporary  professional  employes 
is  concerned,  the  right  of  appeal  to  the  Superintendent  of  Public  In- 
struction does  not  exist.  From  this  decision  of  the  Superintendent  of 
Public  Instruction,  an  appeal  was  taken  to  the  Court  of  Philadelphia 
County.  Judge  Allessandroni  in  his  decision  dated  November  2,  1940, 
(not  yet  reported)  sustained  our  conclusions  and  said  inter  alia: 
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“The  amendment  of  1939  fails  to  provide  any  method  of  procedure  for 
suspending  employes  whether  they  be  professional  employes  or  temporary 
professional  employes.  Subsection  (d)  of  Section  1205  does  provides  a de- 
tailed description  of  the  procedural  rights  guaranteed  upon  dismissal  of  any 
professional  employe.  * * * The  difficulty  is  the  result  of  the  drafting  of 
the  amendment  of  1939.  An  examination  of  the  procedural  rights  conferred 
by  that  amendment  discloses  that  no  procedure  is  made  for  a person  ag- 
grieved by  a suspension  as  distinguished  from  a dismissal.  The  obvious  rea- 
son for  the  lack  of  such  procedure  is  that  the  causes  for  suspension  were 
under  the  Act  of  1937,  causes  for  dismissal,  and  in  inserting  new  substantive 
Tights  the  Legislature  neglected  to  set  forth  the  procedural  rights  for  their 
protection.” 

While  it  is  true  that  in  the  appeal  of  Ruth  Steinberg  et  ah,  supra, 
the  issue  before  the  court  pertained  to  temporary  professional  em- 
ployes rather  than  to  the  suspension  of  regular  professional  employes, 
nevertheless,  the  principle  involved  is  the  same,  namely,  the  silence  of 
the  statute  as  to  the  jurisdiction  of  the  Superintendent  of  Public  In- 
struction. It  is  our  conclusion,  therefore,  that  in  suspension  cases  the 
remedy  remains  as  it  was  prior  to  the  enactment  of  the  Teachers’ 
Tenure  Law. 

Having  determined  that  the  Superintendent  of  Public  Instruction 
has  no  jurisdiction  in  suspension  cases,  we  do  not  express  any  opinion 
as  to  the  merits  of  this  case  or  as  to  the  conclusions  which  might  be 
reached  if  we  had  jurisdiction. 


Appeal  of  Mrs.  Mae  Aiken 
Curry,  a Professional  Employe, 
from  a decision  of  the  Board 
of  School  Directors  of  Gulich 
Township  School  District, 

Clearfield  County,  Pennsyl- 

vania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  17. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  oj  Public  Instruction 

November  21,  1940. 

The  petition  in  this  case  filed  by  the  professional  employe  with  the 
Superintendent  of  Public  Instruction  avers  that  the  appellant  has  been 
illegally  suspended  from  her  position  in  violation  of  the  provisions  of 
the  Teachers’  Tenure  Act. 

In  an  opinion  filed  by  us  this  date  in  the  case  of  the  appeal  of 
Annabelle  Hornstein  we  held  that  the  Superintendent  of  Public  In- 
struction has  no  jurisdiction  in  cases  involving  the  suspension  of  pro- 
fessional employes. 

For  the  reason  assigned  by  us  in  that  case  this  appeal  is  dismissed 
for  lack  of  jurisdiction.  We  express  no  opinion  as  to  the  merits  of 
this  case,  or  as  to  the  conclusions  which  might  be  reached  if  we  had 
jurisdiction. 
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Appeal  of  Clayton  Evans,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of 
School  Directors  of  Hanover 
Township  School  District,  Lu- 
zerne County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  18. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

November  21,  1940. 

The  petition  in  this  case  hied  by  the  professional  employe  with 
the  Superintendent  of  Public  Instruction  avers  that  the  appellant 
has  been  illegally  suspended  from  his  position  in  violation  of  the 
provisions  of  the  Teachers’  Tenure  Act. 

In  an  opinion  hied  by  us  this  date  in  the  case  of  the  appeal  of 
Annabelle  Hornstein  we  held  that  the  Superintendent  of  Public  In- 
struction has  no  jurisdiction  in  cases  involving  the  suspension  of  pro- 
fessional employes. 

For  the  reason  assigned  by  us  in  that  case  this  appeal  is  dismissed 
for  lack  of  jurisdiction.  We  express  no  opinion  as  to  the  merits  of  this 
case,  or  as  to  the  conclusions  which  might  be  reached  if  we  had 
jurisdiction. 


Appeal  of  Mary  A.  Boyle,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of 
School  Directors  of  Summit 
Hill  School  District,  Carbon 
County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  19. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

November  21,  1940. 

The  petition  in  this  case  filed  by  the  professional  employe  with 
the  Superintendent  of  Public  Instruction  avers  that  the  appellant 
has  been  illegally  suspended  from  her  position  in  violation  of  the 
provisions  of  the  Teachers’  Tenure  Act. 

In  an  opinion  filed  by  us  this  date  in  the  case  of  the  appeal  of 
Annabelle  Hornstein  we  held  that  the  Superintendent  of  Public  In- 
struction has  no  jurisdiction  in  cases  involving  the  suspension  of  pro- 
fessional employes. 

For  the  reason  assigned  by  us  in  that  case  this  appeal  is  dismissed 
for  lack  of  jurisdiction.  We  express  no  opinion  as  to  the  merits  of  this 
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case,  or  as  to  the  conclusions  which  might  be  reached  if  we  had 
jurisdiction. 


Appeals  of  Sara  M.  Cooper, 

William  F.  North,  Joseph 
Davis,  Monica  A.  Boyle,  Bea- 
trice A.  Kupstas,  John  Phillips, 
and  Anna  Yanavich  Young, 
from  a decision  of  the  Board 
of  School  Directors  of  Hanover 
Township  School  District,  Lu- 
zerne County,  Pennsylvania. 

OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

November  21,  1940. 

The  petition  for  appeals  filed  by  Sara  M.  Cooper,  William  F.  North, 
Joseph  Davis,  Monica  A.  Boyle,  Beatrice  A.  Kupstas,  John  Phillips, 
and  Anna  Yanavich  Young  with  the  Superintendent  of  Public  In- 
struction avers  that  the  said  appellants  have  been  illegally  suspended 
from  their  positions  in  violation  of  the  provisions  of  the  Teachers’ 
Tenure  Act. 

In  an  opinion  filed  by  us  this  date  in  the  case  of  the  appeal  of 
Annabelle  Hornstein  we  held  that  the  Superintendent  of  Public  In- 
struction has  no  jurisdiction  in  cases  involving  the  suspension  of  pro- 
fessional employes. 

For  the  reason  assigned  by  us  in  that  case  these  appeals  are  dismissed 
for  lack  of  jurisdiction.  We  express  no  opinion  as  to  the  merits  of  these 
cases,  or  as  to  the  conclusions  which  might  be  reached  if  we  had 
jurisdiction. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, Harrisburg,  Pennsyl- 

vania, No.  20. 


Appeal  of  Alice  Howorth,  a 
Professional  Employe,  from  a 
decision  of  the  board  of 
School  Directors  of  the  Wilkes- 
Barre  City  School  District,  Lu- 
zerne County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  21. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

December  2,  1940. 

This  case  is  before  the  Superintendent  of  Public  Instruction  on  ap- 
peal from  the  action  of  the  Board  of  School  Directors  of  the  Wilkes- 
Barre  City  School  District,  Luzerne  County,  Pennsylvania,  refusing 
to  sustain  the  complaint  of  Alice  Howorth,  a professional  employe, 
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that  she  had  been  demoted  in  type  of  position  without  her  consent 
contrary  to  the  provisions  of  Section  1205-A  of  the  School  Laws  of 
Pennsylvania. 

Statement  of  Facts 

Alice  Howorth  has  been  a teacher  in  the  Wilkes-Barre  schools  for 
thirty-nine  years.  On  October  6,  1930,  she  wras  appointed  as  teaching 
principal  by  the  Wilkes-Barre  Board  of  School  Directors  and  as- 
signed to  the  East  End  School  Building,  an  elementary  school  which 
contained  thirteen  occupied  classrooms.  Under  the  rules  and  regula- 
tions of  the  school  board,  principals  of  the  district  were  divided  into 
(1)  Administrative  Principals  where  there  were  more  than  eighteen 
occupied  rooms;  (2)  Teaching  Principals  where  there  were  less  than 
eighteen  rooms,  and  (3)  District  Principals  who  supervised  a number 
of  teaching  principals.  Administrative  Principals  did  not  come  under 
the  supervision  of  district  principals.  Teaching  Principals  were  re- 
quired to  devote  over  one-half  of  their  time  to  teaching,  and  Adminis- 
trative Principals  were  required  to  devote  one-half  of  the  time  or  less 
to  teaching. 

A new  elementary  building  named  the  Edward  Mackin  Building 
having  been  erected,  the  East  End  Building  and  another  elementary 
school  building,  named  the  Hillard  Grove  Building,  were  abandoned 
and  the  pupils  of  these  closed  schools  were  transferred  to  the  Mackin 
Building  which  was  opened  for  school  on  April  8,  1940.  It  became 
necessary,  therefore,  to  make  readjustments  as  to  the  assignment  for 
the  appellant  who  was  teaching  principal  at  the  East  End  School 
Building  and  for  Miss  Catherine  Dolan  who  was  teaching  principal 
at  the  Hillard  Grove  Building. 

On  March  18,  1940,  the  school  board  elected  an  administrative 
principal  of  the  Edward  Mackin  Building  and  transferred  Miss  Dolan 
and  the  appellant  to  assignments  in  the  said  building.  The  appellant 
continues  to  receive  the  same  salary  which  she  received  previously 
($1,900  per  annum)  and  both  she  and  Miss  Dolan  are  carried  on  the 
rolls  of  the  school  district  as  principals,  but  100  per  cent  of  their  time 
is  devoted  to  teaching,  and  they  have  no  supervisory  duties.  At  the 
time  of  the  opening  of  the  Edward  Mackin  Building,  it  appears  from 
the  testimony  that  there  were  occupied  only  sixteen  of  its  rooms,  al- 
though there  were  twenty-six  rooms  in  the  building. 

Question 

The  question  presented  by  this  appeal  is  whether  under  the  fore- 
going facts  the  appellant  was  demoted  in  type  of  position  within 
the  meaning  of  Section  1205-A  of  the  School  Code.  (Act  of  April  6, 
1937,  P.  L.  213,  as  amended  by  the  Act  of  June  20,  1939,  P.  L.  482.) 

Discussion 

Section  1205-A  of  the  School  Code  of  1911,  P.  L.  309,  authorizing 
boards  of  school  directors  to  alter  contracts  of  teachers  as  to  salary 
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increases  was  amended  by  the  Teachers’  Tenure  Act  (Act  of  April  6, 
1937,  P.  L.  213,  Section  3)  by  addition  of  the  following  restriction: 

. . but  there  shall  be  no  demotion  of  any  professional  employe,  either 
in  salary  or  in  type  of  position,  without  the  consent  of  the  said  em- 
ploye, or  if  such  consent  is  not  received,  then  such  demotion  shall  be 
subject  to  the  right  to  a hearing  before  the  Board  of  School  Directors 
(or  Board  of  Public  Education),  and  an  appeal  in  the  same  manner 
as  hereinbefore  provided  in  the  case  of  the  dismissal  of  a professional 
employe.” 

The  restriction  placed  on  the  authority  of  boards  of  school  directors 
by  the  amendment  to  this  section  is  entirely  new  in  Pennsylvania 
School  Law  and  it  becomes  necessary  to  attempt  to  draw  the  line  be- 
tween the  powers  and  duties  of  boards  of  school  directors  governing 
their  administrative  functions  in  meeting  changing  educational  and 
economic  conditions,  on  the  one  hand,  and  the  intent  of  the  legislature 
on  the  other,  in  enacting  the  above  amendment. 

The  Supreme  Court  of  Pennsylvania  has  stated  frequently  in  cases 
coming  before  it  under  the  Teachers’  Tenure  Act  that  the  fundamental 
policy  of  our  public  school  system  is  to  obtain  the  best  educational 
facilities  for  the  children  of  the  Commonwealth  and,  to  this  end,  must 
be  subordinated  all  personal  and  partisan  considerations.  (Walker’s 
Appeal  332,  Pa.  488;  Commonwealth  ex  rel.  Sunbury  School  District 
335  Pa.  6) 

There  have  been  only  a few  decisions  of  the  courts  of  this  Com- 
monwealth in  which  the  word  “demotion,”  as  used  in  the  Teachers’ 
Tenure  Act,  has  been  defined.  In  the  case  of  Smith  v.  the  School  Dis- 
trict of  the  City  of  Philadelphia,  334  Pa.  197,  the  Supreme  Court  of 
Pennsylvania  said,  “The  word  ‘demotion’  as  used  therein,  means  a 
reduction  of  particular  teachers  in  salary  or  type  of  position  as  com- 
pared with  other  teachers  having  the  same  status.”  The  Smith  case, 
however,  does  not  throw  any  further  light  on  the  subject  because  that 
case  was  one  of  demotion  in  salary  and  not  demotion  in  type  of  posi- 
tion. 

In  the  appeal  of  Vincent  Ramik,  a professional  employe  of  the 
School  District  of  Dickson  City,  Lackawanna  County,  Pennsylvania, 
decided  by  the  Superintendent  of  Public  Instruction  on  April  9,  1940, 
the  question  of  demotion  in  type  of  position  was  presented.  That 
case  involved  the  transfer  of  a professional  employe  from  the  position 
of  Supervising  Principal  and  Teacher  in  a High  School  to  the  position 
of  Principal  and  Teacher  in  an  elementary  school.  In  reaching  the 
decision  that  this  was  a demotion  in  type  of  position  we  stated  that 
“the  answer  must  depend  largely  upon  the  effect  which  the  transfer 
will  have  upon  the  opportunities  the  new  assignment  affords  the  ap- 
pellant in  terms  of  protecting  both  his  former  and  future  status  in 
the  light  of  the  traditions,  customs  and  actual  operation  of  adminis- 
trative practices  and  legal  requirements  controlling  promotions  and 
demotions  in  the  school  system  of  this  Commonwealth.” 
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The  Court  of  Common  Pleas  of  Armstrong  County  in  the  Appeal 
of  Melzena  Belle  Blose,  No.  242,  December  term  1937,  had  before  it 
for  decision  the  question  of  whether  the  transfer  of  a professional 
employe  from  an  elementary  school  containing  eight  rooms,  one  for 
each  grade,  where  each  grade  was  taught  by  a single  teacher,  to  a 
one-room  school  containing  eight  grades,  all  of  which  were  taught  by 
one  teacher,  was  a demotion  in  type  of  position.  Judge  Graff,  in  hold- 
ing that  this  was  not  a demotion  said,  “It  must  be  observed  that  this 
is  not  a change  of  position  from  secondary  to  elementary,  but  that  the 
appellant  would  remain  in  the  elementary  class,  in  instructing  the 
pupils  in  a one-room  school.  It  is  true  that  the  teacher  would  be 
subject  to  more  inconvenience  at  the  Peters  School  than  that  expe- 
rienced in  the  one  in  which  she  has  been  teaching.  However,  more 
inconvenience,  or  more  work,  cannot  be  properly  considered  a de- 
motion.” 

In  the  instant  case,  however,  there  appears  to  be  more  than  incon- 
venience or  increased  work  involved.  A study  of  the  plan  of  organi- 
zation setting  forth  the  line  and  staff  responsibilities  prevailing  in  the 
School  District  of  Wilkes-Barre,  as  contained  in  the  rules  and  regu- 
lations of  the  district,  shows  a definite  distinction  between  the  responsi- 
bilities resting  upon  those  principals  of  the  district  who  serve  as  teach- 
ing principals  and  the  duties  and  responsibilities  of  the  appellant  in 
her  present  position.  In  the  position  formerly  held  by  the  appellant, 
she  was  responsible  for  the  supervision  of  all  the  teachers  in  the  East 
End  School  Building  and  for  the  conduct  of  the  affairs  of  the  building 
and  grounds.  She  was  required  to  have  certain  office  hours  where  she 
could  meet  and  advise  pupils,  parents  and  others  interested  in  the 
affairs  of  the  school.  She  had  the  responsibility  for  the  discipline  of 
the  school  and  special  oversight  and  direction  of  the  janitor  as  well 
as  being  held  responsible  for  all  equipment  in  the  building.  She  was 
required  to  obtain  substitute  teachers  when  the  regular  teachers  were 
absent  and  assist  teachers  in  carrying  out  the  duties  of  their  positions. 
She  was  required  to  make  monthly  and  annual  statistical  reports  to 
the  city  superintendent  as  well  as  reports  to  the  Department  of  Public 
Instruction.  In  her  present  capacity  she  has  been  divested  of  these 
duties  and  responsibilities  which  are  now  assigned  to  Mr.  Bowen,  the 
Administrative  Principal.  She  is,  in  fact,  a principal  in  name  only. 

In  the  Appeal  of  Vincent  Ramik,  supra,  we  were  guided  by  the 
definition  of  the  word  demotion  as  set  forth  by  the  Supreme  Court 
of  Pennsylvania  in  the  case  of  Smith  v.  the  School  District  of  Phila- 
delphia, supra,  namely,  as  meaning  “a  reduction  of  particular  teachers 
in  type  of  position  as  compared  with  other  teachers  having  the  same 
status.”  There  are  approximately  twenty  other  teaching  principals  in 
the  Wilkes-Barre  School  District  and  when  we  compare  the  work  done 
by  that  group  with  the  work  now  done  by  the  appellant,  the  conclu- 
sion that  she  has  been  demoted  in  type  of  position  is  inescapable  in 
view  of  the  definition  given  to  us  by  the  Supreme  Court  of  Pennsyl- 
vania in  the  Smith  case,  supra.  It  is  true  that  the  appellant  receives 
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the  same  salary  and  is  carried  on  the  rolls  of  the  school  district  as 
a principal,  but  we  believe  we  should  go  further  and  look  behind  the 
mere  title  of  the  position  to  see  what,  in  reality,  its  substance  is.  We 
must,  therefore,  conclude  that  the  appellant  has  been  demoted  in  type 
of  position. 

ORDER 

And  now,  on  this  second  day  of  December,  1940,  in  accordance  with 
the  opinion  herewith,  the  action  of  the  Board  of  School  Directors  of 
the  School  District  of  the  City  of  Wilkes-Barre  in  refusing  to  sustain 
the  complaint  of  the  appellant  that  she  had  been  demoted  in  type  of 
position  is  reversed,  and  it  is  directed  that  the  appellant  be  reinstated 
as  a teaching  principal. 


Appeal  of  Glenn  Wilson,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of 
School  Directors  of  Upper 
Tyrone  Township,  Fayette 
County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  22. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

December  6,  1940. 

This  petition  was  filed  with  the  Superintendent  of  Public  Instruction 
alleging  that  the  Board  of  School  Directors  of  Upper  Tyrone  Town- 
ship School  District,  Fayette  County,  Pennsylvania,  has  passed  a reso- 
lution reducing  the  appellant’s  salary  without  appellant’s  consent  and 
without  giving  him  an  opportunity  to  be  heard. 

Counsel  for  the  Board  of  School  Directors  contends  that  there  is  no 
provision  in  the  Teachers’  Tenure  Act  (Act  of  April  6,  1937,  P.  L.  213, 
as  amended  by  the  Act  of  June  20,  1939,  P.  L.  482)  requiring  the 
Board  of  School  Directors  to  conduct  a hearing  under  circumstances 
of  the  nature  which  the  said  Board  alleges  were  controlling  in  this 
case.  Not  having  been  accorded  a hearing  before  the  local  Board  of 
School  Directors,  the  appellant  was  unable  to  place  before  the  Super- 
intendent of  Public  Instruction  any  record  presenting  for  his  consider- 
ation pertinent  facts  as  to  the  salaries  paid  in  the  district  to  all  the 
several  employes  thereof,  nor  to  produce  the  necessary  facts  to  indi- 
cate whether  the  principle  laid  down  in  the  decision  of  the  Supreme 
Court  in  the  case  of  Smith  v.  Philadelphia  School  District,  334  Pa. 
197,  is  applicable.  It  is  alleged  by  counsel  for  the  Board  of  School 
Directors  that  there  was  no  demotion  and  in  support  thereof  the  Smith 
case  is  cited.  The  pertinent  portion  of  that  opinion  specifies  that: 

“The  word  ‘demotion’  as  used  therein  means  a reduction  of  particular 
teachers  in  salary  or  in  type  of  position  as  compared  with  other  teachers  hav- 
ing the  same  status.  But  where  there  is  a general  adjustment  of  the  salaries 
of  all  teachers  with  no  consequent  individual  discrimination,  the  relative 
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grade  or  rank  of  any  particular  teacher  remains  the  same,  and  there  has 
been  no  ‘demotion’  of  any  particular  teacher  within  the  meaning  of  the 
word  as  ther.e  used.” 

The  Teachers’  Tenure  Act,  Section  1205-A,  specifically  provides  that 
there  shall  bet  no  demotion  in  salary  without  the  consent  of  the  em- 
ploye, and  if  such  consent  is  not  received,  then  such  demotion  shall  be 
subject  to  the  right  to  a hearing  before  the  board  of  school  directors 
and  an  appeal  in  the  same  manner  as  provided  in  the  case  of  the 
dismissal  of  a professional  employe.  In  our  opinion,  under  the  pro- 
visions of  this  Section,  the  professional  employe  was  entitled  to  a 
hearing  and  the  Superintendent  of  Public  Instruction  has  jurisdiction 
in  the  case  regardless  of  whether  or  not  the  board  of  school  directors 
has  afforded  the  aggrieved  employe  such  a hearing. 

The  notice  of  dismissal  received  by  the  appellant  clearly  indicates 
that  the  resolution  of  the  board  of  school  directors  was  directed  to 
the  appellant  only  and  was  not  a general  adjustment  of  the  salaries  of 
teachers  in  all  cases  in  which  the  salaries  were  in  excess  of  the 
requirements  of  the  Edmonds  Act,  namely,  Section  1210  of  the  School 
Code.  Without  having  before  us  a record  establishing  the  contention 
of  counsel  and  setting  forth  the  facts  justifying  a finding  by  the  board 
of  school  directors  that  the  appellant  has  not  been  discriminated 
against,  we  are  unable  to  reach  the  conclusion  that  there  has  been  no 
discrimination. 

ORDER 

And  now,  on  this  sixth  day  of  December,  1940,  it  is  ordered  that 
the  Board  of  School  Directors  of  Upper  Tyrone  Township  School  Dis- 
trict shall  rescind  its  action  in  reducing  the  salary  of  the  appellant 
or  shall  proceed  to  conduct  a hearing  for  the  purpose  of  making  a 
record  upon  which  the  Superintendent  of  Public  Instruction  can  de- 
termine whether  this  was  a general  adjustment  of  salaries  or  a reduc- 
tion in  the  salary  of  the  appellant  only. 


Appeal  of  Charles  E.  Miller, 
a Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  Morris 
Township  School  District, 
Clearfield  County,  Pennsyl- 
vania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  23. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

December  9,  1940. 

This  case  comes  before  the  Superintendent  of  Public  Instruction  on 
appeal  of  Charles  E.  Miller  from  the  decision  of  the  Board  of  School 
Directors  of  Morris  Township  School  District,  Clearfield  County, 
Pennsylvania,  in  dismissing  the  appellant  as  a professional  employe 
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of  the  said  district  on  the  grounds  of  incompetency,  persistent  negli- 
gence, and  persistent  and  wilful  violation  of  the  School  Laws  of  this 
Commonwealth. 

The  only  question  presented  for  determination  by  this  appeal  is 
whether,  under  all  evidence,  the  board  of  school  directors  of  Morris 
Township  School  District  was,  in  accordance  with  the  provisions  of 
the  Teachers’  Tenure  Law  (Act  of  April  6,  1937,  P.  L.  213,  as  amended 
by  the  Act  of  June  20,  1939,  P.  L.  482),  warranted  in  dismissing  the 
appellant  from  his  position  as  a supervising  principal. 

Discussion 

The  evidence  taken  in  this  case  consists  of  over  three  hundred  pages 
of  typewritten  testimony  and  was  taken  at  sessions  conducted  on  four 
different  days.  A large  number  of  witnesses  were  heard  both  on  behalf 
of  the  appellant  and  the  board  of  school  directors.  A careful  examina- 
tion of  the  testimony  shows  that  the  appellant  was  employed  in  Au- 
gust, 1938,  by  the  School  District  of  Morris  Township,  Clearfield 
County,  as  a supervising  principal  and  a contract  was  entered  into  in 
accordance  with  the  provisions  of  the  Teachers’  Tenure  Act.  At  the 
close  of  the  school  year  1938-1939  proceedings  for  the  dismissal  of  the 
appellant  were  started,  but  after  notifying  him  that  he  was  dismissed 
the  board  of  school  directors  failed  to  give  him  a hearing  and  the  dis- 
missal proceedings  were  abandoned.  The  appellant  continued  in  his 
position  from  the  beginning  of  the  school  year  1939-1940  until  the  close 
of  that  year  when  the  action  in  the  present  case  was  begun. 

Raymond  Walker,  who  was  a teacher  of  the  eighth  grade  at  the 
Hawk  Run  School  in  Morris  Township  and  under  the  supervision  of 
the  appellant,  testified  that  only  one  visit  was  made  by  the  appellant 
during  the  year  1939-1940  to  observe  his  work.  He  further  testified 
that  the  appellant  permitted  pupils  in  the  seventh  grade  to  be  pro- 
moted when  they  had  not  received  a passing  grade,  and  that  in  the 
two  years  the  appellant  was  supervising  principal  he  taught  only  one 
demonstration  class. 

Kathleen  White,  daughter  of  the  president  of  the  board  of  school 
directors  and  former  student,  testified  that  she  requested  her  health 
card  for  the  purpose  of  qualifying  for  the  taking  of  a nursing  course, 
but  that  the  appellant  at  first  refused  to  give  her  the  card  and  that 
when  he  subsequently  permitted  her  to  make  a search  of  the  files  for 
this  record  she  was  not  able  to  find  it. 

A teacher  in  the  high  school,  Ralph  F.  Corby,  testified  that  a year 
prior  to  the  hearing  he  had  been  appointed  by  the  board  of  school 
directors  as  principal  of  the  high  school.  He  further  testified  that  the 
appellant,  as  supervising  principal,  had  failed  to  prepare  a schedule 
for  the  year  1939-1940;  refused  to  teach  English;  failed  to  provide 
school  supplies;  failed  to  order  textbooks;  refused  to  recognize  Corby 
as  a principal,  and  was  frequently  late  for  classes.  On  cross  examina- 
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tion  he  admitted  that  there  was  considerable  friction  between  him  and 
the  appellant;  that  at  one  time  the  appellant  threatened  to  throw  him 
out  of  his  office,  and  that  the  appellant  told  other  teachers  in  the  high 
school  Corby  had  no  authority  and  no  attention  should  be  paid  to  his 
instructions. 

Mrs.  Minnie  Marks,  a parent  of  one  of  the  pupils,  testified  that  in 
the  year  1938-1939  she  failed  to  get  a report  card  for  her  child  for 
over  twelve  weeks  and  that  she  complained  to  the  board. 

J.  W.  White,  president  of  the  school  board,  testified  that  he  observed 
the  appellant  from  October,  1939,  to  May  15,  1940,  and  found  that 
Mr.  Miller  was  late  an  unusually  large  number  of  days.  He  cor- 
roborated the  testimony  of  other  witnesses  relative  to  the  purchase  of 
supplies.  A number  of  teachers  under  the  appellant’s  supervision, 
called  as  witnesses,  testified  that  he  made  supervisory  visits  only  once 
or  twice  during  his  second  year,  although  the  appellant’s  testimony 
is  that  he  made  six  or  seven  visits  a year  to  each  of  the  rooms  under 
his  supervision. 

The  County  Superintendent  of  Schools,  W.  P.  Trostle,  was  called  as 
a witness  on  behalf  of  the  school  board  and  testified  that  the  appellant 
was  nearly  always  late  in  filing  monthly  reports  and  general  sum- 
maries in  the  superintendent’s  office,  and  it  was,  therefore,  necessary 
for  the  office  of  the  county  superintendent  to  send  many  cards  and 
letters  urging  submission  of  these  reports.  In  refuting  this  charge  the 
appellant  claimed  that  these  delays  were  occasioned  by  negligence 
and  lack  of  cooperation  on  the  part  of  some  of  the  teachers  under  his 
supervision.  The  county  superintendent  also  testified  that,  to  his  own 
knowledge,  the  appellant  taught  Latin  classes,  and,  on  several  occa- 
sions, was  late  reporting  for  these  classes  and  a student  had  to  take 
charge  pending  his  arrival;  he  failed  to  visit  teachers  under  his  super- 
vision; failed  to  make  out  examination  questions;  his  work  was  not 
well  planned,  but  was  rather  “hit  and  miss,”  and  that  the  general 
rating  he  was  obliged  to  give  to  him  was  unsatisfactory.  The  record 
shows  that  the  board  of  school  directors  had  recognized  the  legal 
necessity  for  maintaining  a system  of  ratings  of  the  teachers  of  the 
district,  and  while  it  appears  that  some  confusion  existed  between  the 
usage  of  the  type  of  rating  system  prepared  by  the  Superintendent  of 
Public  Instruction  shortly  after  the  effective  date  of  the  amendatory 
Act  of  June  20,  1939,  P.  L.  482,  and  the  usage  of  the  record  system 
established  several  years  ago  as  a basis  for  determining  the  certifica- 
tion status  of  teachers,  nevertheless,  the  county  superintendent  had 
kept  a record  indicating  his  official  reaction  as  to  the  various  items 
embraced  within  the  scope  of  the  official  rating  system  and  had  mailed 
to  the  appellant  a copy  of  the  official  rating  card  upon  which  had 
been  designated  the  items  of  rating  in  which  the  quality  of  service 
of  the  appellant  had  been  found  to  be  unsatisfactory.  There  was  no 
evidence  submitted  on  behalf  of  the  appellant  to  show  that  these 
ratings  were  incorrect  nor  was  any  objection  raised  with  regard  to  the 
system  of  rating  employed. 
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The  appellant,  called  by  counsel  to  testify  in  his  own  behalf,  stated 
that  he  is  fifty-three  years  of  age  and  has  been  teaching  for  twenty- 
five  years;  that  he  was  graduated  from  several  State  Teachers  Col- 
leges, Susquehanna  University  with  an  A.B.  degree,  the  University  of 
West  Virginia  with  an  M.A.  degree,  and  did  special  work  at  George 
Washington  University.  The  appellant  denied  a number  of  accusa- 
tions and  in  explanation  of  others  stated  that  he  was  required  to 
teach  two  classes  of  Latin  every  morning  from  10:25  until  noon,  and 
he,  therefore,  could  not  properly  supervise  the  work  and  get  his  reports 
out  on  time.  He  also  testified  that  he  could  not  get  to  his  classes  on 
time  because  of  his  supervisory  work,  and  that  he  had  little  or  no 
office  help  except  two  girls  furnished  occasionally  by  the  National 
Youth  Administration. 

The  testimony  of  the  appellant  to  the  effect  that  his  supervisory 
duties  prevented  him  from  being  in  class  on  time  and  doing  his  other 
work  properly  is  contradicted  by  a number  of  the  teachers  under  his 
supervision.  The  appellant  stated  that  he  made  six  or  seven  visits  a 
year  to  each  of  the  classrooms,  but  a number  of  the  teachers  testified 
that  he  made  only  one  or  two  supervisory  visits  during  the  two  years 
of  his  employment  as  supervising  principal. 

As  to  the  testimony  of  J.  W.  White,  president  of  the  school  board,  it 
is  to  be  noted  that  its  effectiveness  is  diminished  by  his  own  admission 
that  frequently  he  was  not  in  the  vicinity  of  the  school  in  the  morning 
during  the  time  covered  by  his  record  of  the  appellant’s  tardiness. 

While  the  testimony  on  behalf  of  both  sides  is  to  a large  extent 
conflicting,  nevertheless,  the  school  board  had  before  it  the  testimony 
of  a disinterested  and  impartial  witness,  namely,  County  Superin- 
tendent of  Schools,  W.  P.  Trostle. 

In  the  case  of  Conley’s  Appeal,  30  D.  & C.  593,  the  court  stated  that 
the  evidence  of  the  superintendent  of  schools  of  the  county  must  have 
great  weight  with  the  court.  It  pointed  out  that  the  county  superin- 
tendent had  served  for  about  two  years  in  that  position  and  had  had 
seventeen  years’  experience  as  a principal  and  supervising  principal. 
In  that  case  the  County  Superintendent’s  testimony  was  that  the 
teacher  involved  was  incompetent,  and  largely  on  account  of  that 
testimony  the  action  of  the  board  in  dismissing  the  teacher  was  upheld. 

Kiebler’s  Appeal  30  D.  & C.  620  holds  that  the  opinion  of  a school 
principal  and  of  a county  superintendent  of  schools  as  to  the  com- 
petency of  a teacher  under  their  supervision  has  the  status  of  expert 
testimony  and,  therefore,  has  probative  value  if  based  upon  their 
personal  observation,  even  though  the  evidence  as  to  the  basis  of  their 
opinion  is  not  as  detailed  as  desirable. 

In  the  case  of  Christine  Prentice  v.  Hamilton  Township  School 
District  decided  by  the  Court  of  Common  Pleas,  McKean  County 
(No.  106,  December  term,  1937),  the  court  after  citing  the  afore- 
mentioned cases  stated  that  “his  (the  county  superintendent’s)  ex- 
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perience  should  enable  him  to  quickly  and  accurately  evaluate  the 
competency  of  a teacher,  and  his  opinion  as  an  expert  should  be  of  the 
very  highest  value.” 

While  the  record  in  the  present  case  does  not  show  the  number 
of  years  Mr.  Trostle  has  served  as  county  superintendent,  yet  we 
know  of  our  own  knowledge  that  his  experience  has  covered  a period 
of  many  years.  His  testimony  and  conclusions  in  the  instant  case 
must,  therefore,  be  given  great  weight. 

Conclusion 

After  a careful  consideration  of  all  the  testimony  presented  both 
on  behalf  of  the  board  of  school  directors  and  the  appellant,  we  con- 
clude that  the  board  of  school  directors  had  before  it  sufficient  com- 
petent evidence  to  warrant  dismissing  the  appellant  on  the  grounds 
of  incompetency  and  wilful  and  persistent  negligence,  and  the  action 
of  the  board  of  school  directors  should,  therefore,  be  affirmed. 

ORDER 

And  now,  on  this  ninth  day  of  December,  1940,  the  appeal  of  Charles 
E.  Miller  from  the  decision  of  the  Board  of  School  Directors  of  the 
School  District  of  Morris  Township,  Clearfield  County,  Pennsylvania, 
is  hereby  dismissed  and  the  action  of  the  Board  of  School  Directors 
of  the  School  District  of  Morris  Township  dismissing  him  as  a pro- 
fessional employe  is  affirmed. 


Appeal  of  Paul  T.  Huddle,  a 
Professional  Employe,  from  a 
decision  of  the  Joint  Board  of 
School  Directors  of  the  School 
Districts  of  North  Woodbury, 
Taylor  and  Huston  Townships, 
Blair  County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  24. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

December  9,  1940. 

This  appeal  is  from  the  action  of  the  Joint  Board  of  School  Direc- 
tors of  the  School  Districts  of  North  Woodbury,  Taylor  and  Huston 
Townships,  dismissing  the  appellant  from  his  position  as  a teacher  of 
industrial  arts  in  the  Morrison  Cove  High  School. 


Statement  of  Facts 

Sometime  before  the  beginning  of  the  school  year  in  1939,  the  ap- 
pellant was  employed  by  the  joint  board  of  school  directors  of  the 
school  districts  of  North  Woodbury,  Taylor  and  Huston  Townships  as 
a teacher  at  the  Morrison  Cove  High  School.  It  is  not  clear  from 
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the  record  whether  at  the  time  he  was  employed,  it  was  as  a temporary 
professional  employe.  He  began  teaching  on  September  5,  1939,  and 
on  April  18,  1940,  there  was  tendered  to  him  a temporary  professional 
employe’s  contract,  which  he  signed. 

On  April  30,  1940,  he  was  notified  in  writing  by  the  secretary  of 
the  school  board  that  if  he  did  not  make  better  progress  in  his  work, 
his  services  would  end  at  the  close  of  the  school  year  1939-1940.  He 
was  also  notified  in  writing  on  June  20,  1940,  that  his  resignation 
was  desired  by  the  board.  On  August  20,  1940,  the  appellant  not 
having  resigned,  the  joint  board  of  school  directors  passed  a resolu- 
tion in  which  they  described  the  appellant  as  a professional  employe 
and  not  as  a temporary  professional  employe;  recited  that  charges  of 
incompetency  and  persistent  negligence  had  been  presented  against 
him,  and  fixed  a time  for  hearing.  The  procedure  followed  from  that 
point  on  is  apparently  based  on  the  assumption  that  the  appellant 
was  a permanent  professional  employe  as  defined  by  the  Teachers’ 
Tenure  Act  and  not  merely  a temporary  one. 

A hearing  was  conducted  before  the  joint  board  of  school  directors 
on  September  3,  1940,  at  which  the  testimony  of  several  witnesses 
for  the  school  board  as  well  as  testimony  of  the  appellant  was  heard. 
On  September  7,  1940,  the  joint  board,  by  unanimous  action  of  the 
fourteen  directors  present,  voted  that  the  charges  had  been  sustained, 
and  dismissed  the  appellant.  Within  the  time  limit  specified  by  the 
Act  of  Assembly  the  appellant  filed  his  appeal  with  the  Superintendent 
of  Public  Instruction. 

Discussion 

The  testimony  offered  by  the  school  board  was  that  of  four  wit- 
nesses, namely,  John  II.  Hess,  Supervising  Principal  of  Morrison  Cove 
Joint  High  School;  J.  E.  Butts,  Assistant  Superintendent  of  Blair 
County  Schools;  David  L.  Shaffer,  a teacher  employed  by  the  joint 
school  board;  and  M.  A.  Dively,  Superintendent  of  Blair  County 
Schools. 

John  H.  Hess  testified  that  he  received  from  the  county  superin- 
tendent of  schools  a rating  card  reporting  that  the  appellant’s  record 
was  unsatisfactory.  He  enumerated  several  of  the  items  of  the  rating 
card  in  which  the  work  of  the  appellant  had  been  designated  as  de- 
ficient. 

The  Assistant  County  Superintendent  of  Schools,  J.  E.  Butts,  testi- 
fied that  he  had  observed  the  appellant’s  work  on  numerous  occasions 
and  that,  in  his  opinion,  the  appellant’s  work  was  unsatisfactory. 

David  L.  Shaffer,  a teacher  employed  by  the  joint  board,  testified 
that  he  had  observed  the  appellant  in  his  classroom  work  and  in  his 
relationship  with  students  in  study  hall  and  recess  periods;  that  the 
appellant  was  unable  to  maintain  order,  and  that  there  was  a com- 
plete lack  of  discipline.  He  testified  further  that,  at  the  request  of  the 
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appellant,  he  had  endeavored  to  assist  him  in  correcting  this  condi- 
tion but  that  the  appellant  failed  to  profit  by  the  suggestions. 

The  County  Superintendent  of  Schools,  M.  A.  Dively,  stated  that 
he  had  prepared  the  rating  card  introduced  into  the  record  as  Com- 
plainant’s Exhibit  No.  2 and  referred  to  by  other  witnesses.  He  stated 
that  this  rating  represented  the  composite  judgment  of  himself  and 
supervising  principal  Hess.  On  cross  examination  by  the  appellant, 
who  was  not  represented  by  counsel  at  the  hearing,  the  county  super- 
intendent refused  to  say  that  the  appellant  was  incompetent,  his  testi- 
mony on  this  point  being  as  follows  (at  page  16) : 

“Q.  What  is  the  usual  interpretation  of  the  term  ‘incompetency’?  As 
stated  in  the  Teachers’  Tenure  Law? 

“A.  Inability  to  do  things  in  a satisfactory  manner. 

“Q.  Did  you  rate  me  as  incompetent? 

“A.  I would  not  like  to  say  so,  you  have  deficiencies,  but  I would  not 
state  that  you  are  incompetent.  These  scores  are  serious,  but  there  is  noth- 
ing on  the  score  card  to  indicate  its  depth  of  weakness  or  strength,  as  the 
case  may  be.  A teacher  may  be  slightly  weak,  and  get  a check  or  may  be 
quite  weak  and  get  a check.  But  there  is  nothing  on  the  card  to  indicate 
the  difference  in  these  two  interpretations. 

“Q.  Did  you  rate  me  as  a negligent  teacher? 

“A.  No. 

“Q.  Do  rating  cards  adequately  cover  a teacher’s  work  since  they  are 
based  on  shown  observations? 

“A.  I would  say  they  do.” 

Clause  (a)  of  Section  1205  of  the  Teachers’  Tenure  Act  (Act  of 
April  6,  1937,  P.  L.  213,  as  amended  by  the  Act  of  June  20,  1939,  P.  L. 
482)  contains  the  following  provision: 

“In  determining  whether  a professional  employe  shall  be  dismissed  for 
incompetency,  the  professional  employe  shall  be  rated  by  an  approved  rat- 
ing system,  which  shall  give  due  consideration  to  personality,  preparation, 
technique,  and  pupil  reaction,  in  accordance  with  standards  and  regulations 
for  such  scoring  as  defined  by  rating  cards  to  be  prepared  by  the  Department 
of  Public  Instruction  immediately  following  the  effective  date  of  this  act, 
and  to  be  revised,  from  time  to  time,  by  the  Department  of  Public  Instruc- 
tion with  the  cooperation  and  advice  of  a committee  appointed  by  the  Super- 
intendent of  Public  Instruction,  including  representation  from  county  and 
district  superintendents  of  schools,  classroom  teachers,  school  directors,  school 
supervisors,  and  such  other  groups  or  interests  as  the  Superintendent  of  Pub- 
lic Instruction  may  deem  appropriate.” 

There  is  nothing  in  the  act  which  requires  that  before  a teacher 
can  be  dismissed  on  the  ground  of  incompetency,  the  county  superin- 
tendent of  schools  must  rate  him  as  incompetent.  The  question  of 
competency  is  left  for  the  judgment  of  the  board  after  full,  impartial, 
and  unbiased  consideration  of  all  the  testimony  presented.  While  an 
unsatisfactory  rating  by  the  county  superintendent,  in  and  of  itself, 
might  not  be  sufficient  ground  for  dismissal  on  the  charge  of  incom- 
petency, nevertheless,  such  rating  together  with  testimony  of  other 
witnesses  and  supplemented  by  the  further  fact  that  prior  to  the 
initiation  of  these  dismissal  proceedings  the  board  had  taken  cogni- 
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zance  of  his  unsatisfactory  work  and  had  on  at  least  two  occasions 
conferred  with  him  regarding  the  unsatisfactory  aspects  of  his  work 
and  had  warned  him  that  these  matters  must  be  remedied,  may  be 
deemed  sufficient  by  the  board  to  justify  removal. 

It  was  held  by  the  Supreme  Court  of  Pennsylvania  in  the  case  of 
Horosko  v.  School  District  of  Mount  Pleasant  Township,  335  Pa. 
369,  that  incompetency  is  a relative  term  without  technical  meaning 
and  that  Black’s  law  dictionary  and  other  accepted  legal  sources 
define  incompetency  as  “lack  of  ability  or  fitness  to  discharge  the 
required  duty.”  In  a determination  as  to  whether  an  employe  has 
displayed  such  a lack  of  ability  or  fitness  to  discharge  the  required 
duties,  boards  of  school  directors  must  be  accorded  a large  measure 
of  discretion.  In  arriving  at  our  conclusion  in  the  present  case,  as  we 
have  pointed  out  in  our  opinion  on  the  Appeal  of  Charles  E.  Miller, 
decided  by  us  on  December  9,  1940,  the  testimony  of  such  school 
officials  as  the  supervising  principal,  the  assistant  county  superin- 
tendent and  the  county  superintendent  of  schools  has  the  status  of 
expert  testimony  and,  therefore,  is  entitled  to  great  weight. 

The  appellant  contends  that  the  action  of  the  joint  board  should  be 
reversed  because  the  joint  board  had  reached  the  conclusion  that  he 
was  incompetent  before  it  had  given  him  an  opportunity  to  be  heard. 
In  several  cases  coming  before  the  Superintendent  of  Public  Instruc- 
tion on  appeal,  we  have  held  that  this  course  of  conduct  on  the  part 
of  school  boards  cannot  be  justified  and  have  reversed  the  action 
of  the  boards  in  those  cases.  However,  the  instant  case  is  clearly 
distinguishable  from  the  cases  we  have  so  decided  in  that  here  both 
parties  were  apparently  proceeding  under  a mutual  mistake  as  to  the 
status  of  the  appellant  in  regarding  him  as  a temporary  employe  and 
not  as  a regular  professional  employe.  From  the  point  at  which  the 
board  arrived  at  a conclusion  that  the  appellant  should  be  regarded 
as  a regular  professional  employe,  we  find  no  defect  in  the  proceeding. 

Conclusion 

After  a careful  consideration  of  all  the  testimony  presented  on 
behalf  of  both  the  board  of  school  directors  and  the  appellant,  we 
conclude  that  the  board  of  school  directors  had  before  it  sufficient 
evidence  to  warrant  dismissing  the  appellant  on  the  ground  of  in- 
competency and  the  action  of  the  board  of  school  directors,  there- 
fore, should  be  affirmed. 

ORDER 

And  now,  on  this  ninth  day  of  December,  1940,  the  appeal  of  Paul 
T.  Huddle  from  the  decision  of  the  Joint  Board  of  School  Directors 
of  the  School  Districts  of  North  Woodbury,  Taylor  and  Huston  Town- 
ships, is  hereby  dismissed  and  the  action  of  the  Joint  Board  of  School 
Directors  of  the  School  Districts  of  North  Woodbury,  Taylor  and 
Huston  Townships,  dismissing  him  as  a professional  employe,  is 
affirmed. 


Ill 
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Appeal  of  David  M.  Soper,  a 
Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  Hillsgrove 
Township  School  District,  Sulli- 
van County,  Pennsjdvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  25. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 


December  20,  1940. 


This  case  comes  before  the  Superintendent  of  Public  Instruction 
on  appeal  of  David  M.  Soper  from  a decision  of  the  Board  of  School 
Directors  of  Hillsgrove  Township  School  District,  Sullivan  County, 
Pennsylvania,  dismissing  the  appellant  as  a professional  employe  of 
the  said  district  on  the  grounds  of  incompetency,  persistent  negligence, 
persistent  and  wilful  violation  of  the  School  Laws  of  this  Common- 
wealth, and  cruelty  in  administering  punishment  to  school  children 
under  his  charge. 

T.  C.  Lewis,  secretary  of  the  board  of  school  directors,  called  as  a 
witness  by  the  board,  testified  that  the  minutes  of  the  board  of  school 
directors  showed  that  on  June  24,  1940,  the  board  had  preferred 
charges  against  the  appellant.  He  also  testified  that  a notice  of  these 
charges,  together  with  notice  of  a time  and  place  for  a hearing,  was 
served  on  the  appellant.  He  further  testified  that  the  records  of  the 
board  showed  that  the  appellant  had  been  continuously  employed  in 
the  district  for  the  past  three  years  and  that  on  previous  occasions 
he  had  been  employed  in  the  district. 

Bernard  Robbins,  a member  of  the  board  of  school  directors  and 
treasurer  thereof,  was  called  as  a witness  for  the  board  and  testified 
that,  in  his  opinion,  the  appellant  was  incompetent  as  a teacher  in 
that  he  did  not  exercise  proper  control  over  the  children  and  that  the 
children  on  numerous  occasions  defaced,  injured,  and  destroyed  school 
property  and  the  property  of  others,  especially  the  property  of  a 
church  and  orchard  adjoining  the  school  grounds.  He  also  testified 
that  the  appellant  was  persistently  negligent  in  the  enforcing  of  proper 
discipline  of  the  school  children  because  on  several  occasions  they 
threw  ink  at  each  other  and  at  other  times  threw  knives  at  each  other, 
and  further  that  the  children  were  permitted  to  play  on  thin  ice.  With 
respect  to  the  charge  of  persistently  and  wilfuly  violating  the  School 
Laws  of  the  Commonwealth,  the  witness  testified  that  the  school  chil- 
dren were  allowed  to  leave  the  school  at  will  during  school  hours. 
As  to  the  charge  of  cruelty,  he  testified  that  a girl,  named  Wanda 
Minnier,  had  been  punished  by  the  appellant  so  severely  that  it  left 
marks  upon  the  girl. 

The  testimony  of  this  witness  is  of  such  character  that  it  can  have 
little  weight  in  this  proceeding.  With  respect  to  the  charge  that  the 
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school  children  injured  and  destroyed  school  property  and  property 
of  others,  the  witness  failed  to  give  any  instance  where  the  matters 
testified  to  occurred  in  his  presence  or  under  his  personal  observation. 
All  of  his  testimony  with  respect  to  this  charge  and  the  other  charges 
appears  to  have  been  on  the  basis  of  reports  made  to  him  by  his  own 
children  and  some  rumors  in  the  community. 

Ray  L.  Kanally  was  called  as  a witness  by  the  school  board  and 
testified  that  he  was  a trustee  of  the  church  property  which  adjoins 
the  school  grounds,  lie  further  testified  that  windows  had  been  broken 
in  the  church  and  that  school  children  had  walked  around  in  the 
church  and  on  the  seats,  leaving  dirt  and  marks  from  their  shoes. 
On  cross  examination  he  was  asked  how  this  damage  was  done  and  he 
replied  that  he  did  not  know  and  could  not  say  whether  it  was  done 
during  school  hours.  His  testimony  simply  was  that  the  damage  was 
done. 

The  next  witness  called  by  the  school  board  was  Ernett  Robbins, 
who  was  asked  what  he  knew  about  the  damage  that  had  been  done  to 
the  church  property  by  the  school  children  and  his  reply  was  “Noth- 
ing.” He  testified  that  he  had  helped  to  replace  the  windows,  but  that 
he  did  not  know  who  had  broken  them. 

Harry  Wheeland,  president  of  the  board  of  school  directors,  called 
as  a witness,  testified  that  he  had  seen  the  pupils  of  the  school  playing 
at  the  creek  one  day  at  a time  when  he  believed  it  was  the  noon 
hour.  He  cautioned  the  children  and  also  warned  the  appellant  not 
to  allow  the  children  to  play  on  the  ice.  He  also  testified  that  he 
talked  to  the  appellant  about  the  children  throwing  ink  but  did  not 
know  whether  there  had  been  any  further  conduct  of  that  nature 
since  his  talk  with  the  appellant.  He  testified  that  he  saw  the  welt 
on  Wanda  Minnier  about  an  hour  after  the  whipping  was  alleged  to 
have  occurred.  The  other  testimony  he  gave  relative  to  throwing 
knives  and  damage  to  the  church  property  was  made  on  the  basis  of 
reports  given  to  him  by  other  persons. 

The  next  witness  for  the  school  board  was  Wanda  Minnier,  a pupil 
sixteen  years  of  age.  She  testified  that  about  a year  and  a half  prior 
to  the  hearing  in  this  case  the  appellant  had  whipped  her  with  a piece 
of  garden  hose  as  a result  of  which  she  carried  a mark  for  about  two 
weeks.  She  testified  that  the  punishment  was  for  an  alleged  violation 
of  a regulation  against  whispering. 

John  M.  Lumley,  Superintendent  of  Sullivan  County  Schools,  was 
called  as  a witness  and  testified  that,  as  county  superintendent  for 
the  past  two  years,  he  had  known  the  appellant  and  that  he  had 
observed  and  rated  him  on  at  least  two  occasions  during  the  school 
year  1939-1940.  His  testimony  can  well  be  stated  in  his  own  words. 
When  asked  by  counsel  for  the  board  what  the  appellant’s  general 
operation  of  his  school  was  he  stated: 

“A.  The  best  description  I can  give  is  this — that  for  the  times,  the  morale 
that  Mr.  Soper  has,  in  a class  directly  in  front  of  him,  he  does  a fair  job, 
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for  the  children  that  are  not  in  class  or  the  children  that  are  on  the  play- 
ground, he,  apparently,  has  not  the  proper  control. 

“Q.  What  would  you  say  in  your  opinion  and  from  your  knowledge  of 
the  situation,  what  is  your  opinion  as  to  Mr.  Soper’s  enforcement  of  disci- 
pline, is  it  good,  bad  or  indifferent? 

“A.  Taking  the  situation  as  a whole,  you  have  to  class  it  as  poor  because 
it  would  be  good  in  spots  and  poor  in  other  spots,  but  on  the  whole, 

“Q.  In  general? 

“A.  In  general  it  would  have  to  be  classed  as  poor. 

“Q.  In  general  you  would  class  his  discipline  as  poor? 

“A.  That  is  right.” 

The  county  superintendent  further  testified  that  he  gave  the  ap- 
pellant an  unsatisfactory  rating  on  a standard  rating  form  provided 
by  the  Superintendent  of  Public  Instruction.  He  also  testified  that  it 
was  his  belief  that  permitting  the  children  to  leave  the  school  grounds 
was  a violation  of  the  School  Laws  of  the  Commonwealth  on  the  part 
of  the  person  who  has  charge  of  the  children.  On  cross  examination 
he  was  unable  to  point  out  where  this  law  might  be  found.  It  also 
appeared  that  he  made  his  unsatisfactory  rating  on  the  basis  that  on 
two  visits  to  the  appellant’s  room  he  observed  the  children  were  noisy 
when  they  were  dismissed  for  recess  and  when  they  left  the  room. 

At  the  hearing  on  appeal  before  the  superintendent  of  Public  In- 
struction the  question  arose  as  to  whether  or  not  the  appellant  had 
ever  received  a copy  of  the  rating  card  which  had  been  prepared  by 
the  county  superintendent.  Depositions  were  taken  by  agreement  of 
counsel  on  November  29,  1940,  and  have  been  filed  as  of  record  in 
this  case.  From  these  depositions  it  appears  that  a copy  of  the  rating 
card  was  sent  to  the  appellant  with  a communication  from  the  county 
superintendent  to  call  at  his  office  for  consultation.  This  was  done 
and  each  of  the  items  which  had  been  checked  was  discussed. 

The  appellant  testified  in  his  own  behalf  and  stated  that  while 
some  of  the  things  complained  of,  such  as  breaking  windows  and 
damaging  school  property  did  happen,  they  occurred  in  the  evenings, 
over  the  week  ends,  and  at  other  times  when  he  had  no  jurisdiction 
over  the  pupils.  It  also  appears  from  his  testimony  that  he  was  not 
the  only  teacher  at  the  school  building.  He  testified  that  he  had  been 
teaching  for  thirty-nine  years. 

Discussion 

Section  1205-A  of  the  Teachers’  Tenure  Act  (Act  of  April  6,  1937, 
P.  L.  213,  as  amended  by  the  Act  of  June  20,  1939,  P.  L.  482)  provides 
in  Paragraph  (a)  that  the  only  valid  causes  for  termination  of  a 
contract  shall  be  “immorality,  incompetency,  intemperance,  cruelty, 
persistent  negligence,  mental  derangement,  persistent  and  wilful  viola- 
tion of  the  school  laws  of  this  Commonwealth.”  The  following  amend- 
ment was  added  to  this  paragraph  by  the  legislature  in  1939: 

“In  determining  whether  a professional  employe  shall  be  dismissed  for 
incompetency,  the  professional  employe  shall  be  rated  by  an  approved  rating 
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system  which  shall  give  due  consideration  to  personality,  preparation,  tech- 
nique, and  pupil  reaction,  in  accordance  with  standards  and  regulations  for 
such  scoring  as  defined  by  rating  cards  to  be  prepared  by  the  Department  of 
Public  Instruction  immediately  following  the  effective  date  of  this  act,  and 
to  be  revised,  from  time  to  time,  by  the  Department  of  Public  Instruction 
with  the  cooperation  and  advice  of  a committee  appointed  by  the  Superin- 
tendent of  Public  Instruction  including  representation  from  county  and  dis- 
trict superintendents  of  schools,  classroom  teachers,  school  directors,  school 
supervisors,  and  such  other  groups  or  interests  as  the  Superintendent  of 
Public  Instruction  may  deem  appropriate.” 

In  the  appeal  of  Charles  E.  Miller  and  in  the  appeal  of  Paul  T. 
Huddle,  decided  by  us  on  December  9,  1940,  we  held  that  after  a 
careful  consideration  of  all  the  testimony  the  board  of  school  directors 
in  each  case  had  before  it  sufficient  competent  evidence  to  warrant 
dismissing  the  appellant  on  the  ground  of  incompetency.  In  those 
cases  we  stated  that  the  evidence  of  the  county  superintendent  is  en- 
titled to  great  weight  and  has  the  status  of  expert  testimony.  The 
testimony  of  a county  superintendent  may  be  sufficient  in  itself  in 
determining  that  a teacher  should  be  dismissed  for  incompetency,  but 
there  is  no  doubt  that  all  testimony  must  be  carefully  considered. 
While  the  testimony  of  the  county  superintendent  is  entitled  to  great 
weight,  nevertheless  it  is  not  necessarily  conclusive  when  other  evi- 
dence in  the  case  fails  to  substantiate  the  contention  of  the  school 
board. 

In  this  case  we  have  the  situation  of  a rural  school  containing  more 
than  one  room.  There  is  little  or  no  evidence  that  the  acts  committed 
by  the  pupils  at  the  school  were  done  by  the  pupils  under  the  appel- 
lant’s charge.  The  allegations  of  the  school  board  are  that  because 
certain  acts  were  done  they  must  have  been  done  by  the  appellant’s 
pupils,  although  there  is  no  competent  evidence  to  support  this  con- 
clusion. There  also  is  no  evidence  of  any  violation  of  the  School  Laws 
of  this  Commonwealth.  An  attempt  was  made  by  the  board  through 
its  witnesses  to  show  that  permitting  children  to  leave  the  school 
grounds  was  a violation  of  a rule  promulgated  by  the  school  board, 
which  rules  have  the  effect  of  law,  and  that,  therefore,  that  was  a 
violation  of  the  School  Laws  of  the  Commonwealth.  None  of  the 
rules  of  the  school  board  were  offered  in  evidence,  so  necessarily  we 
cannot  give  this  testimony  any  consideration. 

The  testimony  as  to  the  one  isolated  instance  of  whipping  a pupil 
sixteen  years  of  age  showed  that  it  occurred  a year  and  a half  before 
the  charges  were  brought  in  this  case  and  nothing  was  offered  to  indi- 
cate that  the  punishment  wasn’t  warranted  under  the  circumstances. 

It  is  true  that  the  county  superintendent  did  rate  the  appellant  as 
unsatisfactory,  but  he  based  this  on  the  ground  that  on  two  occasions 
the  children  were  noisy  when  they  were  dismissed  for  recess.  It  is  to 
be  especially  noted,  however,  that  he  stated  that  the  appellant  was  a 
good  teacher  in  other  respects. 
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Under  this  testimony  we  do  not  feel  that  in  reaching  our  conclusion 
we  should  be  guided  solely  by  the  rating  given  to  the  appellant  by  the 
county  superintendent. 

Conclusion 

It  is  our  opinion,  therefore,  that  the  evidence  in  this  case  does  not 
substantiate  the  charges  of  incompetency,  persistent  negligence,  per- 
sistent and  wilful  violation  of  the  School  Laws,  and  cruelty,  and  that 
the  action  of  the  Board  of  School  Directors  of  Hillsgrove  Township 
School  District  in  dismissing  the  appellant  was  improper. 

ORDER 

And  now,  on  December  20,  1940,  the  decision  of  the  Board  of  School 
Directors  of  Hillsgrove  Township  School  District,  dismissing  David 
M.  Soper  as  a professional  employe  is  reversed  and  the  Board  is 
directed  to  reinstate  him  as  an  employe  of  the  district. 


Appeal  of  Iva  B.  Batrus,  a 
Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  Altoona 
City  School  District,  Blair 
County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  26. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

January  10,  1941. 


This  is  an  appeal  by  Iva  G.  Batrus,  a teacher  in  the  Altoona  Senior 
High  School,  from  the  decision  of  the  Board  of  School  Directors  of 
the  Altoona  School  District  dismissing  her  as  a teacher. 

The  facts  of  the  case  are  practically  undisputed  and  the  two  ques- 
tions for  determination  are:  (1)  Whether  the  board  has  complied  with 
the  provisions  of  the  Teachers’  Tenure  Act  (Act  of  April  6,  1937, 
P.  L.  213,  as  amended  by  the  Act  of  June  20,  1939,  P.  L.  482)  as  to  the 
procedure  to  be  followed;  and  (2)  Whether  the  facts  in  the  case  con- 
stitute legal  cause  for  dismissal  as  set  forth  in  the  said  act. 

The  appellant  is  a graduate  of  Altoona  High  School  and  The  Car- 
negie Institute  of  Technology  and  has  been  taking  postgraduate  work 
leading  to  the  securing  of  her  master’s  degree.  She  was  appointed  as  a 
teacher  in  the  commercial  department  of  the  Altoona  High  School 
on  July  12,  1935,  and  began  her  duties  in  September  of  that  year.  On 
May  6,  1937,  she  executed  a contract  of  employment  as  a professional 
employe  as  prescribed  by  the  Teachers’  Tenure  Act. 

At  a meeting  of  the  Altoona  Board  of  School  Directors  on  August 
5,  1940,  a resolution  was  passed  to  the  effect  that  information  had 
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been  received  that  appellant  for  some  years  had  been  engaged  in  a 
business  incompatible  and  inconsistent  with  her  office  of  a teacher,  to 
wit,  that  she  had  been  a licensee  of  the  Commonwealth  of  Pennsylvania 
to  distribute  malt  beverages  and  was  the  owner  and  operator  of  a 
business  under  the  name  of  General  Beverage  Company,  registered  in 
her  name  under  the  Fictitious  Names  Act.  The  resolution  also  set 
forth  that  appellant  misrepresented  to  the  Commonwealth  of  Penn- 
sylvania, in  her  application  for  the  beverage  license,  that  she  was  not 
engaged  in  any  other  business;  that  no  other  person  was  pecuniarily 
interested  in  the  General  Beverage  Company;  that  the  operations  of 
the  General  Beverage  Company  were  being  investigated  because  of 
alleged  violations,  and  that  this  was  or  might  become  prejudicial  to 
the  welfare  of  the  School  District  and  its  pupils.  A copy  of  this  reso- 
lution, which  also  fixed  a time  for  hearing  the  charges,  was  sent  to 
the  appellant. 

The  testimony  presented  at  the  hearing  shows  that  on  April  5, 
1935,  prior  to  her  election  as  a teacher,  appellant  did  file  her  applica- 
tion for  registration  under  the  Fictitious  Names  Act  as  charged,  and 
did  file  on  March  2,  1935,  an  application  for  a beverage  license  with 
the  County  Treasurer  of  Blair  County  as  was  then  the  practice  under 
the  Malt  Beverage  Act.  A license  was  issued  pursuant  to  this  applica- 
tion and  has  been  renewed  from  year  to  year  with  the  Pennsylvania 
Liquor  Control  Board  and  was  in  force  when  these  charges  were 
brought. 

The  appellant  admitted  all  the  above  facts  but  explains  that  she 
made  the  application  in  her  name  to  assist  her  father  who  was  finan- 
cially embarrassed  and  had  a number  of  judgments  against  him.  She 
felt  she  was  doing  nothing  wrong  and  testified  she  had  not  personally 
engaged  in  any  conduct  of  the  business  nor  participated  in  any  of  the 
profits.  She  further  stated  that  after  the  question  was  raised,  the 
license  was  surrendered.  The  appellant’s  record  as  a teacher  shows 
that  she  was  rated  as  satisfactory  by  Superintendent  of  Schools, 
Gilbert,  and  he  testified  there  had  never  been  any  complaint  against 
her.  Nowhere  does  it  appear,  either  in  the  charges  or  in  the  testi- 
mony, which  of  the  seven  valid  causes  for  dismissal  the  Board  is 
relying  upon. 

• 

Section  1205  (a),  as  amended  by  the  Act  of  June  20,  1939,  P.  L. 
482,  provides  as  follows: 

“The  only  valid  causes  for  termination  of  a contract  entered  into  with  a 
professional  employe  in  accordance  with  the  provisions  of  this  section  shall 
be — immorality,  incompetency,  intemperance,  cruelty,  persistent  negligence, 
mental  derangement,  persistent  and  wilful  violation  of  the  school  laws  of  this 
Commonwealth  on  the  part  of  the  professional  employe.” 

In  the  appeal  of  Edgar  P.  Paulsen  decided  by  the  Superintendent  of 
Public  Instruction  on  July  10,  1940,  the  board  of  school  directors 
had  attempted  to  dismiss  the  appellant  as  a teacher  and  in  doing 
so  had  relied  upon  the  provisions  of  Section  406  of  the  School  Code, 
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which  give  a school  board  the  right  to  remove  any  of  its  “officers, 
employes,  or  appointees”  for  certain  specified  causes  “or  other  im- 
proper conduct.”  In  that  case  the  Superintendent  of  Public  Instruc- 
tion held  that  the  Teachers’  Tenure  Law  had  rendered  this  section  no 
longer  applicable  in  the  dismissal  of  teachers. 

In  the  instant  case,  the  specific  charge  upon  which  the  hearing  Avas 
conducted  by  the  board  of  school  directors  was  that  the  appellant  was 
engaged  in  a business  incompatible  and  inconsistent  with  the  office 
of  a teacher  in  the  public  school.  It  will  be  noted  that  this  is  not  one 
of  the  seven  causes  enumerated  in  the  Teachers’  Tenure  Law.  In  the 
Paulsen  case  we  concluded  that  Section  406  of  the  School  Code  is 
not  applicable  in  the  dismissal  of  teachers  holding  contracts  under 
the  Teachers’  Tenure  Law  and  that,  therefore,  although  evidence  of 
improper  conduct  might  appropriately  be  introduced  in  proving  im- 
morality and  inconrpetency,  the  board  Avas  without  authority  to  dis- 
miss the  appellant  on  a charge  of  improper  conduct  since  this  was  not 
one  of  the  grounds  designated  in  the  Teachers’  Tenure  Act  for  the 
dismissal  of  a teacher.  What  we  said  in  that  case  is  applicable  here 
and  we,  therefore,  hold  that  the  charge  of  engaging  in  a business 
incompatible  and  inconsistent  with  the  office  of  a teacher  in  the  public 
schools  is  not  a ground  specified  in  the  Teachers’  Tenure  Act. 

Counsel  for  the  school  board  has  relied  on  the  decision  of  the 
Supreme  Court  of  Pennsylvania  in  the  case  of  Horosko  v.  Mount 
Pleasant  ToAvnship  School  District,  335  Pa.  369.  In  that  case  the 
teacher  married  a man  who  operated  a restaurant  where  beer  was 
sold  and  a pin-ball  and  slot  machine  were  maintained  and  dice  were 
played.  The  restaurant  was  within  one  hundred  and  twenty-five  feet 
of  the  school  and  the  teacher  assisted  her  husband  in  serving  beer 
by  acting  as  waitress  and  bartender,  and  in  the  presence  of  her  pupils 
she  took  an  occasional  drink  of  beer;  serAred  beer  to  customers;  shook 
dice  with  customers  for  drinks ; and  played  and  showed  customers  how 
to  play  a pin-ball  machine  on  the  premises.  An  examination  of  this 
case  shows,  however,  that  the  teacher  was  charged  with  incompetency 
and  immorality  and  the  Supreme  Court  in  sustaining  her  dismissal 
held  that  the  activities  referred  to  were  sufficient  evidence  of  incom- 
petency and  immorality. 

In  the  instant  case,  however,  the  facts  differ'  materially  from  the 
Horosko  case.  The  testimony  indicates  that  the  appellant  did  not 
personally  engage  in  the  operation  of  the  business.  We  think,  there- 
fore, that  the  Horosko  case  cannot  be  relied  upon  to  substantiate 
dismissal  of  the  appellant  on  the  grounds  of  incompetency  and  im- 
morality, especially  since  the  appellant  in  the  instant  case  was  not 
specifically  charged  with  either  incompetency  or  immorality.  Because 
the  appellant  is  not  charged  with  a proper  ground  for  dismissal,  we 
express  no  opinion  as  to  what  weight  the  board  of  school  directors 
should  have  given  to  the  eAudence  which  Avas  submitted  in  regard  to 
false  affidavits  pertaining  to  the  business  for  which  the  appellant 
obtained  a malt  distributor’s  license. 
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Conclusion 

We  are,  therefore,  led  to  the  conclusion  that  the  action  of  the 
board  of  school  directors  in  dismissing  the  appellant  must  be  reversed 
for  the  reason  that  the  dismissal  was  not  based  on  one  or  more  of 
the  grounds  specified  for  the  dismissal  of  a professional  employe  under 
the  provisions  of  the  Teachers’  Tenure  Law. 

ORDER 

And  now,  on  January  10,  1941,  the  decision  of  the  Board  of  School 
Directors  of  the  School  District  of  Altoona,  dismissing  Iva  G.  Batrus 
as  a professional  employe,  is  reversed  and  the  said  board  is  directed 
to  reinstate  her  as  a professional  employe  of  the  said  district. 


Appeal  of  William  L.  Morgan, 
a Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  Newport 
Township  School  District,  Lu- 
zerne County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  27. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

January  17,  1941. 

This  is  an  appeal  from  the  decision  of  the  Board  of  School  Di- 
rectors of  Newport  Township,  Luzerne  County,  dated  October  3,  1940, 
in  which  it  was  held  that  the  transfer  of  the  appellant  from  a teach- 
ing assignment  in  the  high  school  to  one  in  the  seventh  grade  without 
his  consent  was  not  a demotion  in  type  of  position. 

Statement  of  Facts 

The  appellant  was  appointed  as  a teacher  in  the  schools  of  New- 
port Township  School  District  in  August,  1936,  and  taught  in  the 
elementary  grades  until  January,  1937,  when  he  was  assigned  to  teach 
mathematics  in  the  Newport  high  school.  He  was  teaching  in  the 
high  school  when  the  Act  of  Assembly  of  April  6,  1937,  P.  L.  213 
(the  Teachers’  Tenure  Act)  became  effective.  He  continued  to  teach 
in  the  high  school  until  on  or  about  September  2,  1940,  which  was 
just  prior  to  the  beginning  of  the  school  term  of  1940-1941  when  he 
was  informed  that  he  had  been  transferred  to  a teaching  assignment 
in  the  seventh  grade.  His  salary,  however,  was  not  reduced. 

The  plan  of  school  organization  used  in  the  Newport  Township 
School  District  is  that  of  eight  elementary  grades  and  four  high 
school  grades.  There  is  no  junior  high  school. 
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Discussion 

Section  1205-A  of  the  School  Laws  of  Pennsylvania,  as  amended 
by  the  Act  of  April  6,  1937,  P.  L.  213,  provides  as  follows: 

“The  salary  of  any  district  superintendent,  assistant  district  superintendent 
or  other  professional  employe  as  defined  in  this  act  in  any  of  the  school 
districts  of  the  Commonwealth  may  be  increased  at  any  time  during  the 
term  for  which  such  person  is  employed,  whenever  the  Board  of  School  Di- 
rectors or  Board  of  Public  Education  of  the  district  deems  it  necessary  or 
advisable  to  do  so,  but  there  shall  be  no  demotion  of  any  professional  em- 
ploye, either  in  salary  or  in  type  of  position,  without  the  consent  of  the  said 
employe,  or  if  such  consent  is  not  received,  then  such  demotion  shall  be  sub- 
ject to  the  right  to  a hearing  before  the  Board  of  School  Directors  (or  Board 
of  Public  Education),  and  an  appeal  in  the  same  manner  as  hereinbefore 
provided  in  the  case  of  the  dismissal  of  a professional  employe.” 

In  the  case  of  Vincent  Ramik  which  was  appealed  to  the  Superin- 
tendent of  Public  Instruction  from  the  action  of  the  board  of  school 
directors  of  the  School  District  of  Dickson  City,  Lackawanna 
County,  the  board  of  school  directors  transferred  Ramik  from  his 
position  as  a teacher  and  assistant  principal  in  the  high  school  to 
the  position  of  teacher  and  principal  in  an  elementary  school  without 
any  reduction  in  salary. 

In  an  opinion  dated  April  9,  1940,  we  there  held  that  such  transfer 
was  a demotion  in  type  of  position  and  ordered  his  reinstatement  as 
a teacher  in  the  high  school,  and  in  so  doing  said: 

“The  answer  must  depend  largely  upon  the  effect  which  the  transfer  will 
have  upon  the  opportunities  the  new  assignment  affords  the  appellant  in 
terms  of  protecting  both  his  former  and  future  status  in  the  light  of  the 
traditions,  customs  and  actual  operation  of  administrative  practices  and  legal 
requirements  controlling  promotions  and  demotions  in  the  school  system  of 
this  Commonwealth. 

“In  the  Blose  case  (In  Re  Appeal  of  Blose,  decided  by  Judge  Bradley 
under  date  of  February  11,  1938,  at  No.  242,  December  Term,  1937,  in  the 
Court  of  Common  Pleas  of  Armstrong  County,  Pennsylvania)  the  court 
inferentially  held  that  a change  from  a position  as  professional  employe 
in  a secondary  school  to  a position  as  professional  employe  in  an  elementary 
school  is  a demotion.  In  this  connection  we  must  give  very  careful  con- 
sideration to  the  provisions  of  Section  1210  of  the  School  Code  wherein  the 
legislature,  presumably  in  recognition  of  the  more  extensive  preparation 
required  of  high  school  teachers  at  the  time  these  provisions  were  enacted 
into  law,  recognized  this  distinction  by  requiring  a higher  rate  of  compensa- 
tion for  professional  employes  in  our  high  schools  than  is  required  for  pro- 
fessional emplojms  in  our  elementary  schools.  When  we  consider  the  defini- 
tion of  the  word  ‘demotion’  as  set  forth  by  our  Supreme  Court  in  the  Smith 
case  (Smith  v.  The  School  District  of  the  City  of  Philadelphia,  334  Pa.  197) 
namely,  as  meaning  ‘a  reduction  of  particular  teachers  in  . . . type  of  position 
as  compared  with  other  teachers  having  the ‘same  status,’  the  appellant  in 
this  case  has  suffered  a demotion  in  type  of  position  as  compared  with 
other  professional  employes  in  the  high  school  because  the  maximum  mini- 
mum salary  to  which  lie  is  now  entitled  as  an  elementary  school  employe 
under  the  provisions  of  Section  1210  of  the  School  Code  is  less  than  that 
provided  for  professional  employes  in  the  high  school  from  which  classifica- 
tion he  was  transferred.  It  is  recognized  that  his  contract  entitles  him  for 
the  present  year  to  the  salary  therein  stated,  but  it  is  possible  that  a general 
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salary  reduction  in  the  district  at  some  date  hereafter  would  not  entitle  him 
to  the  same  status  that  he  enjoyed  prior  to  the  action  of  the  board  trans- 
ferring him  to  his  present  position.” 

The  board  of  school  directors  in  the  instant  case  attempted  to  justify 
its  action  in  transferring  the  appellant  by  introducing  into  the  evi- 
dence the  following  resolution  which  it  adopted  at  a meeting  on 
August  12,  1940: 

“Whereas  the  Board  of  School  Directors  deems  it  fitting  and  necessary 
for  the  better  administration  of  the  school  program  to  group  teachers  and 
grades  into  proper  classifications,  and  now,  therefore: 

“Be  it  resolved  by  the  Board  of  School  Directors,  and  it  is  hereby  resolved 
by  authority  of  the  same,  that  the  school  grades  shall  be  divided  into  the 
following  classes: 

“Primary  grades — First  grade  to  Third  inclusive 

“Intermediate  grades — Fourth  grade  to  Eighth  inclusive 

“High  School — Ninth  grade  to  Twelfth  grade  inclusive 

“Special  departments  or  subjects,  which  shall  include  kindergarten,  music, 
art,  penmanship,  library  supervision,  and  similar  specialized  subjects  or  duties, 
and 

.“Be  it  further  resolved  that  all  professional  employes  under  contract  dur- 
ing the  school  year  1939-1940  shall  now  and  hereafter  be  considered  similarly 
classified  according  to  the  particular  class  as  above  defined  to  which  such 
employes  had  been  assigned  and  in  which  they  had  performed  their  duties 
during  the  school  year  1939-1940,  and 

“Be  it  further  resolved  that  seniority  rights  of  professional  employes 
shall  be  determined  from  the  date  of  their  appointment  to  teaching  duties 
in  the  school  system,  if  such  teaching  is  continuous,  and  not  according  to 
the  number  of  years  of  service  in  any  one  class  or  grade  or  department  or 
subject  as  above  made,  and 

“Be  it  further  resolved  that  the  Superintendent  shall  be  authorized  to 
provide  further  classification  by  departments  or  subjects  or  groups  of  sub- 
jects among  the  classifications  herein  established  by  this  resolution,  as  he 
shall  deem  fit  and  necessary. 

“Motion  by  Sergott  and  seconded  by  Rembecki  that  the  above  read  resolu- 
tion be  adopted. 


Assuming  that  a resolution  passed  by  a board  of  school  directors 
could  affect  in  any  way  the  rights  of  a teacher  given  him  by  the 
Teachers’  Tenure  Act,  which  we  do  not  here  decide,  particularly 
where  the  resolution  would  be  retroactive  in  effect,  we  fail  to  see 
anything  contained  in  the  resolution  in  this  case  which  authorizes 
the  demotion  of  a high  school  teacher  to  the  position  of  an  elementary 
teacher.  In  fact,  this  resolution  fixes  the  status  of  the  appellant  as  a 
high  school  teacher  and  we  must,  therefore,  follow  the  law  as  pro- 
nounced in  the  Ramik  case.  This  resolution  of  the  board  attempts 
to  establish  a set  of  rules  for  the  determination  of  seniority  rights. 
Seniority  rights  are  not  mentioned,  however,  in  Section  1205-A  of 


ROLL  call: 


Kavetski,  Yes 
Fanucci,  Yes 
Rembecki,  Yes 


Sergott,  Yes 
Antolik,  Yes” 
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the  School  Laws  and  do  not  enter  into  a determination  of  whether  or 
not  a teacher  has  been  demoted  in  type  of  position  or  in  salary.  The 
only  place  in  the  Teachers’  Tenure  Act  where  seniority  is  a determin- 
ing factor  is  in  cases  of  suspension. 

Counsel  for  the  board  of  school  directors  has  asked  us  to  hold  that 
this  case  is  distinguishable  from  the  Ramik  case  on  the  ground  that 
the  board  of  school  directors,  by  reason  of  a reduced  enrollment  in 
the  high  school,  might  suspend  the  appellant,  and  that  his  transfer 
was  made  in  lieu  of  suspension.  We  cannot,  however,  adopt  this  view. 
Section  1205-A  says  only  that  there  shall  be  no  demotion  of  any  pro- 
fessional employe  either  in  salary  or  in  type  of  position  without  the 
consent  of  the  employe  and  gives  neither  the  board  of  school  directors 
nor  the  Superintendent  of  Public  Instruction  any  discretion  or  right 
to  substitute  demotion  for  suspension. 

We  must  hold,  therefore,  that  the  transfer  of  this  appellant  with- 
out his  consent  from  his  position  as  a teacher  in  the  high  school  to  a 
position  as  a teacher  in  an  elementary  school  is  a demotion  prohibited 
by  the  Teachers’  Tenure  Act. 

ORDER 

And  now,  on  this  seventeenth  day  of  January,  1941,  the  action  of 
the  Board  of  School  Directors  of  the  School  District  of  Newport  Town- 
ship, Luzerne  County,  transferring  the  appellant  from  his  position  as  a 
teacher  in  the  high  school  of  said  district  to  the  position  of  a 
teacher  in  the  elementary  school  is  reversed  and  it  is  directed  that 
the  appellant  be  reinstated  in  his  position  as  a teacher  in  the  high 
school  of  said  district. 


Appeal  of  Kathryn  F.  Snyder, 
a Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  the  Am- 
bridge  Borough  School  District, 
Beaver  County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  28. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

February  4,  1941. 

The  appeal  in  this  case  presents  a novel  situation  because  the  ap- 
pellant was  notified  to  appear  before  the  board  of  school  directors  for 
a hearing,  but  either  failed  or  refused  to  do  so  and  in  her  petition  for 
appeal  asks  for  a hearing  de  novo. 

The  transcript  of  the  record  is  very  meager.  It  appears,  however, 
that  on  August  22,  1940,  a notice  from  the  board  of  school  directors 
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was  sent  to  the  appellant  stating  that  on  May  17,  1939,  she  had  ap- 
plied for  a sabbatical  leave  for  the  purpose  of  the  restoration  of  her 
health,  and  that  subsequently  the  board  came  into  possession  of  in- 
formation which  indicated  that  the  reason  upon  which  her  application 
for  leave  was  based  did  not,  in  fact,  exist  and  that,  therefore,  she  was 
not  entitled  to  a sabbatical  leave. 

The  notice  further  stated  that  the  board  gave  her  an  opportunity 
to  comply  with  their  rules  and  regulations  by  applying  for  a ma- 
ternity leave,  but  that  she  neglected  to  do  so.  It  also  recited  that 
since  the  board  was  misled  into  granting  a sabbatical  leave  or  wras 
not  informed  of  any  change  in  her  subsequent  condition,  it  was  the 
opinion  of  the  board  that  she  had  wilfully  and  persistently  violated 
the  School  Laws  and  the  rules  and  regulations  of  the  board.  The 
notice  fixed  the  time  and  place  of  hearing  upon  this  charge  in  accord- 
ance with  the  provisions  of  the  Teachers’  Tenure  Act  (the  Act  of 
April  6,  1937,  P.  L.  213,  as  amended  by  the  Act  of  June  20,  1939, 
P.  L.  482). 

As  stated  above,  the  appellant  did  not  appear  at  the  hearing.  The 
record  shows  that  the  secretary  of  the  board  took  the  witness  stand 
and  testified  that  he  had  given  to  the  appellant  a notice  of  the  hear- 
ing as  required  by  law.  Superintendent  of  Schools  Joseph  R.  Miller 
was  then  called  as  a witness  on  behalf  of  the  board  of  school  directors 
and  stated  in  part  as  follows: 

“Q.  Has  Mrs.  Snyder  to  your  knowledge  complied  with  the  rules  for  sab- 
batical leave  of  absence?” 

“A.  Yes,  she  has.” 

He  also  testified  that  the  board  had  adopted  rules  and  regulations 
governing  leaves  of  absence  for  maternity  purposes. 

No  testimony  was  offered  by  the  board  of  school  directors  to  prove 
anything  concerning  the  appellant’s  physical  condition  or  to  show  in 
what  way  she  had  violated  any  of  the  School  Laws  of  this  Common- 
wealth. At  the  conclusion  of  the  testimony  a member  of  the  board 
of  school  directors  made  a motion  that  Mrs.  Snyder  (the  appellant 
here),  having  been  given  notice  and  having  failed  to  appear  before 
the  board  to  present  any  evidence  or  testimony  which  she  may  have 
had  in  defense  of  the  charges  pending  before  the  board,  should,  there- 
fore, be  dismissed.  The  motion  was  seconded  and  unanimously  carried 
by  a roll  call. 

The  board  of  school  directors  apparently  took  the  position  that 
the  burden  of  proof,  or  at  least  the  burden  of  going  forward  with  the 
evidence,  rested  on  the  professional  employe.  This  is  shown  by  the 
fact  that  at  the  hearing  the  board  failed  to  offer  any  testimony  to 
substantiate  the  charges  made  against  the  appellant.  The  Teachers’ 
Tenure  Act  does  not  place  upon  the  professional  employe  the  burden 
of  proving  that  he  or  she  has  not  been  guilty  of  any  of  the  causes 
set  forth  as  grounds  for  dismissal.  It  is  also  to  be  noted  that  a mere 
failure  to  appear  at  a hearing  is  not  a ground  for  dismissal. 
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The  appellant,  on  the  other  hand,  took  the  position  that  she  would 
not  receive  a fair  and  impartial  hearing  before  the  board,  and  there- 
fore, did  not  attempt  the  hearing  but  appealed  from  the  board’s  de- 
cision and  asked  for  a hearing  de  novo  before  the  Superintendent  of 
Public  Instruction.  This  attitude  on  the  part  of  the  appellant  is  not 
to  be  condoned  or  encouraged.  The  procedure  followed  by  both  the 
board  of  school  directors  and  the  appellant  is  quite  irregular  and  not 
contemplated  by  the  Teachers’  Tenure  Act. 

ORDER 

And  now,  on  this  fourth  day  of  February,  1941,  it  is  ordered  that 
the  Board  of  School  Directors  of  the  Ambridge  Borough  School  Dis- 
trict shall  rescind  its  action  in  dismissing  the  appellant  as  a pro- 
fessional employe  of  the  School  District.  It  is  further  ordered  that 
if  the  Board  of  School  Directors  of  the  Ambridge  Borough  School 
District  desires  to  renew  the  charges  against  the  appellant,  the  said 
Board  of  School  Directors  shall  proceed  to  conduct  a hearing  not  in- 
consistent with  this  opinion  and  in  accordance  with  the  provisions  of 
the  Teachers’  Tenure  Law. 


Appeal  of  Grace  Mulhollen,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of 
School  Directors  of  Summer- 
hill  Township  School  District, 
Cambria  County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  29. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent,  of  Public  Instruction 

February  4,  1941. 

This  is  an  appeal  from  the  decision  of  the  Board  of  School  Directors 
of  Summerhill  Township  School  District,  Cambria  County,  Pennsyl- 
vania, in  dismissing  the  appellant  as  a professional  employe  of  the 
said  district  on  the  ground  of  incompetency. 

At  the  hearing  on  the  appeal  before  the  Superintendent  of  Public 
Instruction,  counsel  for  the  appellant  and  for  the  school  board  stated 
that  the  issue  was  purely  one  of  fact  and  that  no  questions  of  proced- 
ure or  other  technical  legal  problems  were  involved.  No  briefs  were 
filed  by  counsel  for  either  of  the  parties.  The  only  question  for  de- 
termination, therefore,  is  whether  the  evidence  of  incompetency  was 
sufficient  to  warrant  the  board  of  school  directors  of  Summerhill 
Township  School  District  in  dismissing  the  appellant  from  her  posi- 
tion in  accordance  with  the  provisions  of  the  Teachers’  Tenure  Law 
(Act  of  April  6,  1937,  P.  L.  213,  as  amended  by  the  Act  of  June  20, 
1939,  P.  L.  482). 
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Discussion 

The  evidence  presented  by  the  board  of  school  directors  consists  of 
the  minutes  of  the  meeting  of  the  school  board  on  August  31,  1940, 
showing  the  action  taken  in  preferring  charges  against  the  appellant 
and  the  notice  sent  to  her  of  the  time  and  place  of  hearing,  the  testi- 
mony of  three  assistant  county  superintendents,  the  testimony  of  the 
supervising  principal  of  the  schools  of  Summerhill  Township,  and  of 
the  county  superintendent  of  schools  of  Cambria  County.  The  county 
superintendent’s  testimony,  however,  is  limited  largely  to  his  conclu- 
sions based  on  reports  submitted  to  him  by  his  assistants.  Testimony 
was  taken  at  hearings  held  on  three  different  evenings.  The  only 
witness  on  behalf  of  the  appellant  was  the  appellant  herself,  whose 
testimony  consisted  largely  of  denying  specific  acts  of  incompetency 
testified  to  by  the  assistant  county  superintendents  and  the  super- 
vising principal. 

The  first  witness  for  the  board  of  school  directors  was  Miss  Clara  M. 
Shryock,  one  of  the  assistant  county  superintendents,  who  testified 
that  she  had  held  her  present  position  since  June,  1924,  and  that  she 
had  been  sent  by  the  county  superintendent  to  observe  the  appellant’s 
teaching.  She  visited  the  appellant’s  room  on  March  27,  1940,  and  was 
in  her  room  from  9:50  a.  m.  to  11:45  a.  m.  She  further  testified  that 
the  appellant  was  very  nervous  in  the  classroom;  there  was  little 
evidence  of  preparation  of  the  lessons;  the  appellant  gave  little  evi- 
dence of  technical  knowledge  and  skill  in  the  teaching  of  geography; 
mispronounced  geographical  names;  accepted  answers  which  were 
wrong  from  the  children;  followed  textbooks  sentence  by  sentence 
instead  of  having  the  children  develop  their  own  thinking;  her  spoken 
English  generally  was  only  fair;  a great  deal  of  confusion  existed  in 
the  room;  and  that  the  pupils’  use  of  English  was  poor  and  the  ap- 
pellant made  no  effort  to  correct  it.  She  also  testified  that  she  had 
visited  the  appellant  on  many  occasions  prior  to  the  year  1940  and 
that,  in  her  judgment,  the  appellant’s  work  was  not  satisfactory,  and 
that  her  organization  and  teaching  were  “a  hit  and  miss  proposition.” 
Miss  Shryock  made  notes  on  her  observations  and  these  were  offered 
in  evidence. 

The  next  witness  was  Miss  Sarah  Jones,  another  of  the  assistant 
county  superintendents,  who  testified  that  she  visited  the  appellant’s 
classroom  on  the  afternoon  of  March  27,  1940,  and  observed  the  ap- 
pellant teaching  a reading  class;  at  the  conclusion  of  her  visit  she 
rated  the  appellant’s  work  as  a teacher  as  being  unsatisfactory. 

Mr.  Daniel  L.  Auchenbach,  another  assistant  county  superintendent, 
testified  that  he  visited  the  appellant  on  the  morning  of  March  5, 
1940,  and  observed  her  teaching  in  spelling  class.  He  again  visited 
her  in  the  afternoon  and  observed  her  teaching  a class  in  penmanship 
and  one  in  history.  He  testified  further  that  the  appellant  showed  a 
lack  of  knowledge  of  teaching  spelling;  that  the  children  were  al- 
lowed to  write  in  their  penmanship  class  as  they  desired,  and  that 
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she  used  very  poor  English.  At  the  conclusion  of  his  visitation,  he 
reported  the  appellant’s  work  as  being  unsatisfactory.  On  cross-exam- 
ination, he  testified  that  the  order  in  the  classroom  was  not  good  and 
that  it  was  below  the  average. 

The  County  Superintendent  of  Schools  of  Cambria  County,  Dr. 
A.  M.  Stull,  was  the  next  witness  called  on  behalf  of  the  board  of 
school  directors.  He  testified  that  he  had  directed  his  assistants  to 
visit  and  observe  the  work  of  the  appellant  and  that  while  he  did  not 
personally  observe  the  appellant  in  the  classroom,  he  did  examine  the 
reports  of  his  assistants  and  concluded  that  the  work  of  the  appellant 
was  unsatisfactory. 

Mr.  E.  F.  McGuire,  the  Supervising  Principal  of  Schools  of  Sum- 
merhill  Township,  testified  at  great  length  concerning  his  observations 
of  the  appellant’s  teaching.  He  testified  that  the  appellant  had  been 
transferred  from  the  position  as  a teacher  of  the  second  grade  in  an- 
other school  in  the  district  to  the  fifth  grade  at  Beaverdale  in  the 
hope  that  this  change  might  improve  her  teaching.  A resolution  of 
the  board  of  school  directors  incorporated  in  a letter  from  the  board 
to  the  appellant  under  date  of  August  15,  1939,  was  introduced  into 
the  evidence  and  is  as  follows: 

“Mr.  Boucher  moved  that  Miss  Grace  Mulhollen  be  transferred  from 
the  second  grade  at  Wilmore  to  the  fifth  grade  in  the  Brick  Building  at 
Beaverdale,  with  the  understanding  that  considerable  improvement  in  her 
teaching  must  be  shown,  or  the  Board  will  be  forced  to  dismiss  her.  The 
motion  was  seconded  by  Mr.  L.  C.  Sherbine.  The  vote  was  unanimous.” 

He  further  testified  that  he  gave  the  appellant  suggestions  and  en- 
deavored to  assist  her  in  improving  her  teaching  and  that  while  she 
received  his  suggestions  in  the  proper  spirit,  no  improvement  in  her 
teaching  resulted.  He  further  stated  that  her  work  showed  lack  of 
preparation;  inability  to  maintain  discipline;  poor  results  obtained 
from  pupils;  lack  of  interest  on  the  part  of  pupils;  ungrammatical  use 
of  the  English  language;  incorrect  spelling;  inability  to  understand 
or  explain  simple  geometric  figures;  entering  into  arguments  with 
pupils;  careless  and  inaccurate  keeping  of  grades,  attendance  and 
health  reports,  and  other  reports  required  to  be  submitted  to  the 
supervising  principal  and  the  board  of  school  directors,  and  that  these 
latter  reports  wrere  invariably  late  in  being  submitted;  mispronouncia- 
tion  of  simple  words  and  a general  deficiency  as  a teacher.  He  gave 
numerous  specific  instances  of  her  incompetency. 

Examination  papers  which  had  been  prepared  by  the  appellant  in 
her  handwriting  were  offered  in  evidence  and  a study  of  these  papers 
shows  numerous  errors  in  spelling,  punctuation,  grammatical  construc- 
tion and  a general  unfitness  for  the  position  of  a teacher  in  the  public 
schools. 

An  attempt  was  made  to  discredit  the  testimony  of  the  supervising 
principal  on  the  ground  that  several  years  ago  a dispute  had  arisen 
between  the  appellant  and  the  supervising  principal  relative  to  the 
appellant’s  riding  to  school  in  a bus  which  transported  children.  It 
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appears,  however,  from  the  record  that  the  board  had  taken  action 
in  the  matter  and  the  supervising  principal  was  simply  carrying  out 
the  orders  of  the  board  of  school  directors  and  had  no  personal 
animosity. 

The  appellant  took  the  stand  and  testified  that  she  had  been  em- 
ployed as  a teacher  in  Summerhill  Township  for  four  years;  that  she 
had  taught  in  Portage  Township  for  sixteen  years  and,  prior,  to  that, 
for  two  years  she  had  taught  in  Summerhill  Township  and  Adams 
Township,  a total  teaching  experience  of  twenty-three  years.  She 
denied  a large  part  of  the  testimony  of  the  supervising  principal  and 
her  testimony  was  largely  negative.  That  the  appellant  was  careless 
in  the  use  of  the  English  language  is  indicated  by  the  record  in  this 
appeal  and  by  the  exhibits  entered  as  a part  of  the  record. 

In  the  appeal  of  Charles  E.  Miller,  a professional  employe,  decided 
by  the  Superintendent  of  Public  Instruction  on  December  9,  1940,  we 
cited  Conley’s  Appeal,  30  D.  & C.  593,  and  Iviebler’s  Appeal,  30  D.  & 
C.  620,  wherein  it  was  held  that  the  opinion  of  a school  principal  and 
of  a county  superintendent  of  schools  as  to  the  competency  of  a teacher 
under  their  supervision  has  the  status  of  expert  testimony  and  it  is 
of  the  highest  value.  The  principle  likewise  applies  to  an  assistant 
county  superintendent. 

After  carefully  considering  all  of  the  testimony  taken  on  behalf  of 
the  board  of  school  directors  and  the  appellant,  we  must  conclude  that 
the  board  of  school  directors  had  before  it  sufficient  competent  evi- 
dence, both  oral  and  documentary,  to  warrant  dismissing  the  appellant 
on  the  ground  of  incompetency  and  the  action  of  the  board  of  school 
directors,  therefore,  should  be  affirmed. 


ORDER 

And  now  this  fourth  day  of  February,  1941,  the  appeal  of  Grace 
Mulhollen  from  the  decision  of  the  Board  of  School  Directors  of 
Summerhill  Township  School  District  is  hereby  dismissed  and  the 
action  of  the  Board  of  School  Directors  of  Summerhill  Township  dis- 
missing her  as  a professional  employe  is  affirmed. 


Appeal  of  Glenn  Wilson,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of 
School  Directors  of  Upper  Ty- 
rone Township  School  District, 

Fayette  County,  Pennsylvania. 

OPINION 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  30. 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

April  9,  1941. 

This  case  first  came  before  the  Superintendent  of  Public  Instruc- 
tion on  August  1,  1940,  upon  petition  filed  by  Glenn  Wilson,  the 
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appellant  here,  alleging  that  the  board  of  school  directors  of  Upper 
Tyrone  Township  School  District,  Fayette  County,  had  passed  a 
resolution  reducing  his  salary  from  $185.00  per  month  to  $100.00  per 
month  without  his  consent  and  without  giving  him  an  opportunity  to 
be  heard. 

On  December  6,  1940,  after  hearing  argument  of  counsel  for  the 
board  of  school  directors  and  appellant,  we  entered  an  order  directing 
the  board  to  rescind  its  action  in  reducing  the  salary  of  the  appellant 
or  proceed  to  conduct  a hearing  for  the  purpose  of  making  a record 
upon  which  we  could  determine  whether  this  was  a general  adjustment 
of  salaries  or  a reduction  in  the  salary  of  the  appellant  only. 

Pursuant  to  our  Order  of  December  6,  1940,  the  board  adopted  and 
passed  on  December  26,  1940,  the  following  resolution: 

“Resolved,  that  the  salary  of  Glenn  Wilson,  a professional  employe  of 
the  School  District  of  Upper  Tyrone  Township,  shall  be,  and  hereby  is,  re- 
duced from  $185.00  to  $100.00  per  month,  effective  and  obtaining  for  and 
during  the  school  year  of  1940-41.  for  the  following  reasons: 

“1.  Said  reduction  is  not  a particular  discrimination,  or  reduction  di- 
rected against  said  employe,  but  is  .a  general  reduction  in  salary,  as  all  other — 
teachers,  or  professional  employes  of  the  same  type  of  position  in  said  Dis- 
trict, now  receive  the  minimum  salary  of  $100.00  per  month. 

“2.  Said  reduction  is  a general  adjustment  of  the  salaries  of  all  teachers 
with  no  consequent  individual  discrimination. 

“3.  Said  reduction  is  within  the  valid  power,  authority  and  duties  of  said 
School  District. 

“4.  Said  reduction  is  justified  in  that  the  financial  condition  of  the  School 
District  is  bad,  cannot  continue  to  pay  existing  salaries  without  disrupting 
its  financial  scheme;  to  do  so  threatens  its  ability  to  properly  carry  out  its 
functions,  the  said  District  being  in  debt  over  $23,000,  and  now  unable  to 
pay  its  indebtedness. 

“5.  Said  reduction  of  salary  is  right  and  proper  to  reduce  expenses,  as  the 
District  must  secure  the  necessary  funds  for  operation,  as  its  ability  to  levy 
taxes  is  strictly  limited  by  statute,  the  School  Code,  and  the  provisions  of 
our  State  Constitution. 

“6.  Said  reduction  of  salary  of  Glenn  Wilson  under  all  circumstances  of 
this  case  is  right  and  proper  in  that  the  legislature  of  Pennsylvania  in  the 
Tenure  Act  of  1937,  and  its  supplements  and  amendments,  did  not  intend 
to  fix  and  freeze  salaries  above  the  statutory  minimum  of  $100.00  per  month 
under  the  Edmonds  Act  when  to  do  so  would  bind  the  School  District  to 
contracts  for  which  it  cannot  legally  secure  the  required  revenue. 

“7.  Said  reduction  is  right  and  proper  for  such  general  and  equitable 
relief  as  may  under  all  the  circumstances  of  the  case  be  required. 

“The  Secretary  is  hereby  notifying  you  of  said  action,  resolutions  of  our 
Board,  and  that  you  will  be  given  a hearing  on  said  reduction  and  resolu- 
tion, on  Wednesday,  January  8,  1941,  at  7:30  o’clock  P.  M.,  E.  S.  T.,  at  the 
offices  of  Fred  E.  Younkin,  Esq.,  409-410  Title  & Trust  Co.  Bldg.,  corner 
Pittsburgh  St.  and  Crawford  Avenue,  City  of  Connellsville,  Fayette  County, 
Pa.,  when  and  where  you  may  appear  with  your  witnesses  and  counsel,  to 
give  testimony  as  to  why  this  reduction  of  your  salary  should  not  be  made.” 

An  answer  was  filed  by  the  appellant  and  on  January  8,  1941,  a 
hearing  was  held  by  the  board  in  accordance  with  the  foregoing  notice. 
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On  January  15,  1941,  the  board  of  school  directors  of  Upper  Tyrone 
Township  held  an  adjourned  meeting  and  after  consideration  of  the 
testimony  taken  at  the  hearing  reduced,  by  a three  to  two  vote,  the 
salary  of  the  appellant  from  $185  per  month  to  $100  per  month. 
The  appellant  has  duly  appealed  in  accordance  with  the  provisions 
of  the  Teachers’  Tenure  Act  (Act  of  April  6,  1937,  P.  L.  213,  as 
amended  by  the  Act  of  June  20,  1939,  P.  L.  482). 

From  the  testimony  taken  at  that  hearing  it  appears  that  the  ap- 
pellant was  employed  by  the  school  district  on  July  6,  1931.  The 
minutes  of  the  board’s  meeting  do  not  show  what  salary  the  appellant 
was  to  receive  nor  in  what  capacity  he  was  to  serve.  The  minutes  of 
the  meeting  of  the  board  on  June  15,  1932,  fix  the  appellant’s  salary  at 
$150  per  month.  There  were  no  minutes  offered  in  evidence  to  show 
when  his  salary  was  raised  to  $185  per  month,  but  it  is  undisputed  that 
the  appellant  received  that  amount  during  the  year  1939-1940.  It  also 
appears  to  be  undisputed  that  the  appellant  acted  as  supervising  prin- 
cipal and  truant  officer  as  well  as  a teacher. 

The  board  of  school  directors  attempts  to  justify  its  action  on  the 
ground  that  its  financial  condition  is  such  that  it  cannot  continue  to 
pay  the  existing  salary  of  the  appellant.  All  of  the  other  teachers  em- 
ployed by  the  board  receive  the  minimum  salary  of  $100  per  month 
as  prescribed  by  the  Edmonds  Act.  Counsel  for  the  school  board  has 
relied  strongly  upon  the  decision  of  the  Supreme  Court  of  Pennsylvania 
in  the  case  of  Smith  v.  Philadelphia  School  District,  334  Pa.  197,  and 
contends  that  the  decision  in  that  case  supports  the  action  of  the 
board  of  school  directors  of  Upper  Tyrone  Township.  With  this  con- 
tention we  can  not  agree.  In  the  Philadelphia  School  District  case  it 
appears  that  the  school  district  had  previously  adopted  by-laws  and 
rules  which  permitted  reductions  of  salaries  and  these  by-laws  and 
rules  became  a part  of  the  teacher’s  contract  and,  therefore,  the 
teacher  was  held  to  have  consented  to  the  reduction.  There  is  nothing 
to  indicate  that  there  were  any  by-laws  or  rules  in  this  case  such 
as  were  shown  to  have  existed  in  the  case  relied  upon  by  the  appellees. 

There  is  a further  reason  why  the  case  of  Smith  v.  Philadelphia 
School  District,  supra,  does  not  support  the  contention  of  the  board 
but,  on  the  contrary,  strengthens  the  appellant’s  claim.  In  the  Phila- 
delphia case  the  entire  salary  schedule  of  the  school  district  was  re- 
duced. In  the  case  before  us  we  do  not  have  a general  reduction  of 
salaries.  The  resolution  specifically  names  the  appellant  and  reduces 
his  salary  alone  and  the  salary  of  no  other  employe  of  the  district, 
despite  the  self-serving  statement  made  in  the  resolution  that  it  is  a 
general  adjustment  of  salaries  of  all  teachers.  The  language  of  the 
Supreme  Court  of  Pennsylvania  in  the  Philadelphia  case  at  page  205 
can  be  appropriately  stated  here: 

“To  prevent  a school  district  from  attempting  to  avoid  the  tenure  of  office 
thus  guaranteed  by  reducing  the  salary  of  particular  teachers  to  such  a low 
amount  that  they  would  be  forced  to  resign,  the  Legislature  provided  in 
section  3 that  demotions  in  position  or  salary  could  be  made  only  by  com- 
plying with  the  provisions  of  that  section.” 
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The  resolution  of  the  board  of  school  directors  attempts  to  justify 
its  action  on  the  ground  that  it  is  in  poor  financial  condition  and  that 
it  can  not  continue  to  pay  existing  salaries  without  disrupting  its  finan- 
cial scheme.  Evidence  offered  by  counsel  for  the  appellant  at  the 
hearing  before  us  shows  that  at  a meeting  of  the  board  of  school 
directors  subsequent  to  the  meeting  at  which  the  salary  of  the 
appellant  was  reduced  action  was  taken  to  increase,  by  ten  dollars  per 
month,  the  salary  of  the  janitor  at  the  school  in  which  the  appellant 
taught.  This,  together  with  the  fact  that  salaries  of  other  non-profes- 
sional employes  were  shown  to  have  been  liberal  and  not  to  have  been 
reduced,  clearly  indicates  that  the  action  of  the  board  in  reducing 
the  appellant’s  salary  was  not  in  the  interest  of  economy.  On  the 
contrary,  it  was  clearly  discriminatory  and  in  violation  of  his  rights 
under  the  Teachers’  Tenure  Law. 

ORDER 

And  now,  this  ninth  day  of  April,  1941,  the  action  of  the  board  of 
school  directors  of  Upper  Tyrone  Township  School  District  reducing 
the  salary  of  the  appellant  from  $185  to  $100  per  month  is  reversed 
and  it  is  directed  that  the  salary  of  the  appellant  be  restored  to  the 
rate  of  $185  per  month  as  of  the  beginning  of  the  school  year  1940- 
1941. 


Appeal  of  James  Gillies,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of 
School  Directors  of  the  School 
District  of  the  Borough  of 
Wilmerding,  Allegheny  County, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  31. 


0P1N80N 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

June  13,  1941. 

This  is  an  appeal  from  the  action  of  the  Board  of  School  Directors 
of  the  School  District  of  the  Borough  of  Wilmerding,  Allegheny 
County,  Pennsylvania,  dismissing  James  Gillies  as  a teacher  at  the 
Westinghouse  Memorial  High  School. 

On  August  19,  1940,  the  board  of  school  directors  served  notice  of 
a hearing  on  the  appellant,  together  with  a copy  of  charges  of  im- 
morality and  incompetency  on  his  part.  The  specific  acts  of  immoral- 
ity  and  incompetency  charged  are:  (1)  that  the  appellant  associated 
with  Communists  and  persons  of  radical  political  belief  who  advo- 
cated the  overthrow  of  the  government  by  unlawful  means;  (2)  that 
the  appellant  has  advocated  and  upheld  the  principles  of  the  Coin- 
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munist  party,  thereby  acquiring  a reputation  of  being  a Communist; 
(3)  that  the  appellant  signed  a nominating  petition  for  placing  on 
the  ballot  the  name  of  a candidate  of  the  Communist  party  and  that 
the  appellant’s  name  was  published  in  the  newspapers  throughout  the 
school  district  as  one  of  the  signers,  and  much  undesirable  notoriety 
was  occasioned  thereby. 

Contentions  of  the  Parties 

It  is  the  contention  of  the  board  of  school  directors  that  the  acts 
alleged  to  have  been  committed  by  the  appellant  in  associating  with 
Communists,  in  advocating  the  principles  of  the  Communist  party, 
and  in  signing  the  nominating  petition,  were  immoral  and  that  by 
losing  the  respect  of  the  community  he  has  rendered  himself  incompe- 
tent to  perform  the  duties  of  a teacher. 

In  rebuttal,  the  appellant  contends  that  he  is  not  a member  of  the 
Communist  party  but  is  a member  of  the  Democratic  party;  that  he 
does  not  advocate  or  believe  in  the  principles  of  the  Communist  party; 
that  the  only  thing  he  ever  did  in  this  connection  was  to  sign  the 
nominating  petition  of  a candidate  of  the  Communist  party  for  the 
office  of  Congressman  because  the  candidate  was  a lifelong  friend  of 
his  and  requested  him  to  do  so,  and  that  he  believed  in  minority  rights 
for  minority  groups  even  though  he  disagreed  with  the  philosophies 
and  principles  of  these  minority  groups. 

Discussion  of  the  Testimony 
1.  Testimony  Produced  on  Behalf  of  the  School  Board. 

The  first  witness  called  by  the  board  of  school  directors  was  W.  D. 
Ferree,  secretary  of  the  board,  who  testified  as  to  the  regularity  of 
the  procedure  leading  up  to  the  hearing,  and  read  into  evidence  the 
statement  of  charges  and  proof  of  their  delivery.  Subsequently,  on 
being  recalled,  he  testified  that  the  school  board  had  under  advise- 
ment the  matter  of  James  Gillies’  relation  to  the  Communist  party  a 
year  or  more  prior  to  June  16,  1940,  and  that  it  had  been  brought  to 
the  attention  of  the  board  by  remarks  made  to  several  members  of  the 
board  by  the  residents  of  Turtle  Creek  (a  borough  adjacent  to  Wilmer- 
ding  in  which  James  Gillies  resides).  He  stated  that  Mr.  Gillies’ 
teaching  work  was  changed  as  a result  of  these  reports.  He  further 
testified  that  on  August  13,  1940,  the  school  board  received  from  the 
George  Westinghouse  Post  of  the  American  Legion  a resolution  pro- 
testing the  continuing  of  James  Gillies  as  a teacher. 

The  professional  employe,  James  Gillies,  was  then  called  by  counsel 
for  the  school  board  to  testify  as  if  on  cross-examination.  He  admitted 
that  he  had  signed  a petition  for  the  nomination  of  one  Ben  Findley 
as  a candidate  for  Congress  on  the  Communist  ticket  for  the  election 
to  be  held  in  November,  1940,  and  that  he  knew  the  nature  of  the 
petition  when  he  signed  it.  He  also  testified  that  Findley  was  a known 
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Communist  leader  and  that  he  knew  him  as  such.  He  further  testified 
that  the  supervising  principal  of  schools,  Norman  I.  Reist,  had  a con- 
versation with  him  some  time  prior  to  the  signing  of  the  petition,  dur- 
ing which  conversation  Reist  advised  him  to  refrain  from  Communist 
activities  and  from  association  with  Communists  as  it  would  affect  his 
usefulness  as  a teacher. 

Norman  I.  Reist,  supervising  principal  of  the  School  District  of 
Wilmerding,  testified  that  the  appellant  had  taught  under  his  super- 
vision for  three  years,  that  the  question  of  the  appellant’s  association 
with  the  Communist  party  had  been  raised  at  a meeting  of  the  school 
board  and,  as  a result,  he  had  had  a conversation  with  the  appellant 
and  had  cautioned  him  against  his  association  with  and  activities  in 
the  Communist  party.  This  conversation  took  place  some  time  in 
March  and  prior  to  the  time  the  petition  of  Findley  was  signed.  Mr. 
Reist  also  testified  that  at  the  beginning  of  the  school  year  1939-1940, 
the  board  of  school  directors  had  changed  the  teaching  assignments 
of  the  appellant  from  English  and  history,  to  science  in  order  that  he 
would  not  have  the  opportunity  to  comment  freely  on  social  parties. 

Glenn  C.  Reiter  testified  that  he  lived  in  the  same  community  with 
the  appellant  and  that  his  reputation  in  the  community  was  that  of 
being  a Communist.  However,  on  cross-examination  it  developed  that 
the  witness  did  not  know  the  appellant  until  after  he  signed  the 
petition. 

Frank  0.  Speelman,  proprietor  of  a hotel  and  bar,  who  lives  in  the 
same  community  with  the  appellant,  testified  that  he  had  known  the 
appellant  for  quite  a long  time,  that  he  had  a good  moral  character, 
and  that  he  had  seen  him  in  the  hotel  with  a Doctor  Patterson  and 
Mr.  Herskovitz,  who  had  the  reputation  of  being  Communists. 

Ralph  Chamberlain,  who  lived  in  the  same  community  with  the  ap- 
pellant, testified  that  he  saw  the  appellant  in  the  company  of  Doctor 
Robert  Patterson  and  that  Doctor  Patterson  had  the  reputation  in 
the  community  of  being  a Communist. 

Earl  M.  Morrison  testified  that  he  lived  in  Wilmerding  and  that  one 
of  his  children  attended  the  appellant’s  classes.  He  testified  that  all 
he  knew  was  that  he  had  seen  in  the  paper  that  the  appellant  had 
signed  the  nominating  petition  of  a Communist,  and  that  if  the  appel- 
lant has  the  reputation  of  being  a Communist,  he  objects  to  having  him 
teach  his  children. 

Carl  F.  Kimmick  stated  that  he  lived  in  Wilmerding  and  had  chil- 
dren attending  the  high  school  where  the  appellant  taught.  He  stated 
that  he  had  heard  the  appellant’s  reputation  as  a Communist  dis- 
cussed in  the  streets  and  in  the  shop  where  he  worked,  and  that  as  a 
parent  he  objected  to  his  son’s  attending  the  appellant’s  classes  on 
the  ground  of  his  reputation  as  a Communist  because  he  did  not  want 
his  son  brought  under  the  teaching  of  “someone  that  teaches  in  a 
public  school  that  follows  up  the  Communist  party.” 
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Edgar  Donaldson’s  testimony  developed  that  he  lived  in  Wilmerding 
and  was  employed  in  the  Westinghouse  Air  Brake  Plant  and  that 
after  the  newspaper  published  the  statement  that  the  appellant  had 
signed  the  nominating  petition  of  a Communist,  there  was  much  dis- 
cussion in  the  shop  and  on  the  street  concerning  the  appellant’s  repu- 
tation. He  also  testified  that  from  his  conversation  with  people  of 
the  community,  he  could  say  that  in  his  opinion  the  appellant  had  lost 
the  respect  and  confidence  of  the  people  of  the  community  and  that  he 
could  not  effectively  carry  on  his  work  as  a teacher. 

John  W.  Clements,  one  of  the  borough  councilmen,  testified  that  the 
appellant  had  the  reputation  of  associating  with  known  Communists, 
and  that  he  knew  that  some  of  the  members  of  the  community  were 
forming  an  organization  to  “do  something  about  it  if  the  school  board 
took  no  action.”  He  also  testified  that  the  appellant  did  not  have  the 
respect  and  confidence  of  the  community. 

It  can  be  generally  stated  that  the  testimony  of  all  these  various 
witnesses  established  the  fact  that  the  general  reputation  of  the  ap- 
pellant as  a Communist  developed  only  after  the  publication  of  a news- 
paper article  revealing  that  the  appellant  had  signed  the  nominating 
petition  of  a candidate  for  Congress  on  the  Communist  ticket. 

2.  Testimony  Produced  on  Behalf  of  the  Appellant. 

Frank  H.  Trax  was  called  as  a witness  on  behalf  of  the  appellant 
and  testified  that  he  lived  in  Turtle  Creek  and  that  he  was  a member 
of  the  Turtle  Creek  School  Board.  For  twelve  years  he  had  known  the 
appellant,  who  enjoyed  a good  reputation  as  a decent,  law-abiding 
citizen.  He  further  testified  that  he  knew  the  appellant  to  be  a mem- 
ber of  the  Democratic  Party,  that  he  had  held  the  office  of  secretary 
of  the  Democratic  Club  and  had  been  a Democratic  committeeman. 

William  G.  Thompson,  a resident  of  Turtle  Creek,  was  called  and 
testified  that  he  was  a school  director  in  Turtle  Creek  and  had  known 
the  appellant  since  he  was  graduated  from  the  Turtle  Creek  elemen- 
tary schools  where  they  had  been  in  school  together,  and  that  his 
reputation  for  being  an  honest,  law-abiding,  moral  citizen  was  good. 

I.  Edward  Adler,  a school  teacher,  residing  in  East  Pittsburgh,  testi- 
fied that  for  the  past  three  years  he  had  been  president  of  the  East 
Boroughs  Federation  of  Teachers,  that  he  knew  the  appellant  as  a 
member  of  the  professional  teachers’  organization  and  that  he  had  been 
active  in  that  organization.  He  further  testified  that  his  reputation 
for  being  an  honest,  moral,  law-abiding  citizen  was  good. 

Lester  W.  Whisner,  a resident  of  Turtle  Creek,  testified  that  he 
was  Chairman  of  the  Turtle  Creek  Democratic  Committee  from  1932 
until  June  of  1940,  that,  the  appellant’s  reputation  for  being  a moral, 
upright,  law-abiding  citizen  was  good  and  that  he  was  actively  asso- 
ciated with  the  Democratic  Party  of  Turtle  Creek  from  1938  until 
1940.  He  also  stated  that  he  attended  high  school  and  Allegheny 
College  with  the  appellant. 
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James  Gillies  was  called  to  testify  in  his  own  behalf.  He  testified 
that  he  was  a member  of  the  Democratic  Party,  that  he  was  thirty- 
two  years  old,  that  he  lived  with  and  supported  his  mother.  He  fur- 
ther testified  that  he  was  a graduate  of  Allegheny  College,  and  that  he 
had  been  born  in  Wilmerding  but  for  the  last  twenty-six  years  had 
lived  in  Turtle  Creek.  He  testified  further  that  he  started  teaching 
in  1930.  He  denied  that  he  was  a Communist  and  stated  that  he  not 
only  was  not  a Communist  but  that  he  had  never  registered  as  a Com- 
munist and  did  not  believe  in  the  principles  of  the  Communist  party, 
nor  had  he  ever  advocated  or  upheld  the  principles  of  the  Communist 
party.  He  denied  that  he  had  chosen  as  companions  and  associates, 
Communists  and  persons  of  radical  beliefs  who  advocate  the  over- 
throw of  the  government  by  unlawful  means.  He  testified  that  he  had 
never  been  in  any  trouble  and  had  never  been  indicted  for  any  crim- 
inal offense,  that  he  had  been  secretary  of  the  Democratic  Club  and 
of  the  Democratic  Committee  of  Turtle  Creek.  He  testified  that  he 
signed  the  petition  for  Findley,  the  Communist  candidate,  because  he 
had  been  a lifelong  friend  and  also  that  he  “believed  in  minority  rights 
for  minority  groups”  and  that  this  was  true  even  though  he  disagreed 
with  their  philosophy  and  principles.  He  further  stated  that  he  be- 
lieved in  the  United  States  form  of  government  and  that  he  did  not 
believe  in  overthrowing  it  by  unlawful  means.  He  admitted  that  he 
had  been  warned  by  his  supervising  principal  against  engaging  in 
Communist  activities  but  he  did  not  remember  when  it  was.  He 
testified  further  that  he  did  not  know  what  the  principles  of  the 
Communist  party  were. 

On  cross-examination,  nearly  all  of  the  witnesses  called  on  behalf 
of  the  school  board  testified  that,  aside  from  the  appellant’s  association 
with  persons  reputed  to  be  Communists,  and  his  signing  the  nomina- 
tion paper  for  the  Communist  party’s  candidate  for  Congress  as  it 
was  revealed  by  the  newspaper  article,  the  appellant  bore  a good 
reputation  in  the  community.  None  of  the  testimony  was  derogatory 
as  to  the  quality  of  his  work  as  a classroom  instructor  and,  moreover, 
it  was  stated  by  his  supervising  principal  that  he  regarded  him  as  a 
competent  teacher. 


Question  for  Determination 

The  question  to  be  determined  by  the  Superintendent  of  Public 
Instruction  in  this  appeal  is  whether  the  school  board  can  be  sustained 
in  its  action  of  dismissing  the  appellant  as  a professional  employe  be- 
cause of  certain  alleged  Communist  activities  on  his  part,  on  the 
grounds  of  incompetency  and  immorality  under  the  provisions  of  the 
Teachers’  Tenure  Act  of  April  6,  1937,  P.  L.  213,  as  amended  by  the 
Act  of  June  20,  1939,  P.  L.  482. 

Discussion 

The  dismissal  in  this  case  was  based  on  the  grounds  of  incompetency 
and  immorality.  It  is  obvious  that  in  the  instant  case  we  are  governed 
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by  the  specific  provisions  of  the  Teachers’  Tenure  Act  of  April  6,  1937, 
P.  L.  213,  as  amended  by  the  Act  of  June  20,  1939,  P.  L.  482,  other- 
wise known  as  Section  1205  (a)  of  the  School  Code,  which  provides  in 
part  as  follows: 

“The  only  valid  causes  for  termination  of  a contract  entered  into  with  a 
professional  employe  in  accordance  with  the  provisions  of  this  section  shall 
be — immorality,  incompetency,  intemperance,  cruelty,  persistent  negligence, 
mental  derangement,  persistent  and  wilful  violation  of  the  school  laws  of 
this  Commonwealth  on  the  part  of  the  professional  employe. 

“In  determining  whether  a professional  employe  shall  be  dismissed  for 
incompetency,  the  professional  employe  shall  be  rated  by  an  approved 
rating  system  which  shall  give  due  consideration  to  personality,  preparation, 
technique,  and  pupil  reaction,  in  accordance  with  standards  and  regulations 
for  such  scoring  as  defined  by  rating  cards  to  be  prepared  by  the  Depart- 
ment of  Public  Instruction  immediately  following  the  effective  date  of  this 
act,  and  to  be  revised,  from  time  to  time,  by  the  Department  of  Public  In- 
struction with  the  cooperation  and  advice  of  a committee  appointed  by  the 
Superintendent  of  Public  Instruction,  including  representation  from  county 
and  district  superintendents  of  schools,  classroom  teachers,  school  directors, 
school  supervisors,  and  such  other  groups  or  interests  as  the  Superintendent 
of  Public  Instruction  may  deem  appropriate.” 

From  these  provisions  it  is  evident  that  a charge  of  incompetency 
cannot  be  initiated  and  sustained  unless  a board  has  first  caused  the 
professional  employe  to  be  rated  in  accordance  with  the  rating  system 
prepared  by  the  Department  of  Public  Instruction.  The  record  in  the 
present  case  shows  that  the  requirements  of  the  Teachers’  Tenure 
Act  as  to  such  rating  were  complied  with  by  the  board  and  that  the 
appellant  had  been  given  a satisfactory  rating  based  upon  the  per- 
formance of  his  regular  and  normal  classroom  duties. 

The  testimony  of  both  the  principal  of  the  high  school  where  the 
appellant  taught  and  the  county  superintendent  leaves  no  doubt  that 
they  considered  him  a competent  teacher.  A careful  review  of  all 
the  testimony  clearly  indicates  that  the  charge  of  incompetency  was 
not  proved  in  accordance  with  the  method  provided  by  the  provisions 
of  the  Teachers’  Tenure  Act  hereinbefore  cited. 

We  will  now  consider  the  other  cause  for  dismissal — immorality. 
The  charge  of  immorality  in  this  appeal  is  based  upon  the  facts  that 
the  appellant  associated  with  two  different  individuals  who  were 
reputed  Communists  and  that  he  was  a lifelong  friend  and  next-door 
neighbor  of  one  Ben  Findley  for  whom  he  signed  a nomination  paper 
so  as  to  permit  his  name  to  be  placed  on  the  ballot  as  a Communist 
candidate  for  Congress. 

In  addition,  it  appears  that  because  of  some  vague  rumors,  the 
appellant  was  shifted  by  his  supervising  principal  from  the  teaching 
of  history  and  English  to  science  subjects  so  that  he  would  not  have 
the  opportunity  to  discuss  social  problems  with  his  pupils,  although 
there  is  no  evidence  that  he  ever  discussed  such  problems  in  school 
in  his  classes  or  at  any  other  time.  It  also  appears  that  the  supervising 
principal  cautioned  the  appellant  against  his  association  with  reputed 
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Communists.  It  was  only,  however,  after  a local  newspaper  had  pub- 
lished the  appellant’s  name  as  one  of  the  signers  of  the  nomination 
paper  that  the  people  of  the  school  district  became  aroused  and  that 
the  appellant,  doubtless  as  the  record  shows,  lost  esteem  and  standing 
as  a teacher. 

The  testimony  in  no  way  discloses  the  appellant  to  be  a Communist. 
On  the  other  hand,  it  definitely  appears  that  he  is  a Democrat,  as 
well  as  an  officer  of  a Democratic  Club.  It  is  clear  that  he  does  not 
believe  in  Communism.  His  explanation  for  signing  the  nomination 
paper  appears  both  plausible  and  true,  inasmuch  as  the  nominee  named 
therein  has  been  his  friend  for  twenty-eight  years  and  a neighbor  for 
many  years,  and  because  he  believed  in  “the  rights  of  minority  par- 
ties.” The  record  does  not  show  that  he  ever  attended  a Communist 
meeting,  made  a Communist  speech,  distributed  any  Communist  litera- 
ture, engaged  in  any  Communist  activities,  or  even  talked  to  anyone 
about  the  Communist  party. 

The  document  signed  by  Gillies  was  not  a nomination-petition;  it 
was  a nomination  paper.  The  former  is  used  by  “political  parties”  to 
place  candidates  upon  the  ballots  for  primary  elections  (Election 
Code,  Section  801);  the  latter  to  place  candidates  upon  ballots  for 
the  general  election  by  “political  bodies”  (section  951).  The  signer  of 
a nomination  petition  must  be  “a  registered  and  enrolled  member  of 
the  party  designated  in  such  petition”  (section  908).  Signers  of  nom- 
ination papers  need  not  be  members  of  the  “political  body”;  the  paper 
is  “in  form  prescribed  by  the  Secretary  of  the  Commonwealth”  (Sec- 
tion 951a),  and  inter  alia,  shall  state  “the  name  or  appellation  of 
the  political  body  which  the  candidates  nominated  thereby  represent” 
(Section  962). 

The  statement  in  the  nomination  paper  signed  by  Gillies,  “represent- 
ing the  Communist  Party  or  Policy,”  in  the  light  of  the  above  quoted 
sections  of  the  Election  Code,  cannot  be  taken  to  mean  that  he  is  a 
Communist.  At  most,  he  was  “representing”  the  party;  and  a repre- 
sentative does  not  necessarily  possess  the  qualities  of  his  principal. 

The  case  then  comes  down  to  this:  Was  Gillies  guilty  of  immorality 
in  signing  the  nomination  paper?  Assuming,  for  the  sake  of  argument, 
that  immorality  is  whatever  conduct  a community  does  not  sanction 
(and  Wilmerding  certainly  does  disapprove  of  Gillies’  conduct)  how 
can  it  be  said  that  signing  a paper  sanctioned  by  law  is  an  immoral 
act?  The  law  has  always  been  recognized  as  the  most  solemn  expres- 
sion of  the  mores,  or  the  moral  standards,  of  a people.  Hence,  the 
law  having  permitted,  yes  more,  prescribed  the  use  of  the  nomination 
paper  as  a means  of  securing  a place  upon  the  election  ballot  for  a 
political  body,  and  the  law  being  an  expression  of  the  morals  of  the 
people,  it  is  surely  not  an  immoral  act  to  sign  such  a paper. 

We  cannot  agree  that  “immorality,”  as  used  in  the  School  Code, 
means  whatever  conduct  a community  does  not  sanction.  “Morals,” 
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like  other  abstractions  as  truth  and  beauty, -is  a difficult  word  to  define. 
In  law,  “immorality”  must  be  given  its  “common  and  approved  use- 
age”  and,  so  understood,  it  means  vice,  wickedness,  licentiousness, 
sexual  irregularity,  gambling,  profligacy,  a departure  from  the  uni- 
versally accepted  standards  of  righteousness  and  right-living.  As  em- 
ployed in  the  School  Code  “immorality”  can  never  include  political 
conduct  sanctioned  by  law. 

Gillies’  association  with  some  reputed  Communists  need  not  be  given 
serious  consideration.  He  met  them  at  a saloon,  drank  several  glasses 
of  beer  with  them  and  talked.  Whether  they  talked  about  Communism 
does  not  appear.  Communists  are  not  social  outcasts;  they  are  recog- 
nized as  a “political  body.”  Certainly  Gillies  cannot  be  condemned  as 
immoral  upon  the  basis  of  such  a slight  and  casual  association. 

There  is  no  doubt  that  a school  teacher  in  this  Commonwealth  is 
under  a greater  duty  to  defend  and  obey  the  Constitution  of  the 
United  States  and  the  laws  and  Constitution  of  our  State  than  an 
ordinary  citizen.  However,  there  is  no  evidence  that  the  appellant 
can  be  charged  with  failure  of  his  duty  in  this  respect.  He  states  that 
he  believes  in  the  Constitution;  is  not  disloyal,  and  that  he  is  a 
Democrat  and  not  a Communist.  It  cannot  be  said  that  his  signing 
of  the  nomination  paper  is  a disloyal  act,  for  it  is  an  act  permitted  by 
law.  There  is  little  doubt  that  his  action  may  have  been  most  un- 
wise as  seen  in  the  retrospect,  but  it  was  in  no  sense  immoral  nor  does 
it  render  him  incompetent  to  carry  on  his  duties  as  a teacher  in  his 
school. 

It  follows,  therefore,  that  the  contention  of  the  school  district,  that 
the  appellant  is  immoral  within  the  meaning  of  the  Teachers’  Tenure 
Act,  cannot  legally  be  sustained  upon  the  facts  existing  in  this  case. 
It  must  be  kept  in  mind  that  the  Teachers’  Tenure  Act  is  a limitation 
upon  the  power  of  school  boards  to  discharge  teachers  and  that  they 
can  be  discharged  only  if  they  are  charged  with  and  are  found  guilty 
of  one  or  more  of  the  causes  specified  in  the  act.  That  is  to  say,  the 
specific  enumeration  of  the  causes  for  discharge  precludes  discharge 
for  other  offenses. 

It  is  also  of  interest  to  mention  that  there  is  no  statute  in  this 
Commonwealth,  apart  from  the  School  Code,  under  which  the  appel- 
lant or  any  other  teacher  in  this  Commonwealth  who  commits  similar 
acts  can  be  discharged. 

Still,  this  case  clearly  demonstrates  the  need  for  legislation.  Gillies 
and  other  teachers  who  commit  similar  acts  should  by  law  be  subject 
to  dismissal.  Apart  from  the  right  and  paramount  duty  of  the  State 
to  preserve  itself,  and  for  that  purpose  to  suppress  forces  which  seek 
to  overthrow  it,  the  State  should  protect  its  school  system  from  the 
conditions  which  Gillies  created.  His  acts,  although  legally  innocu- 
ous, produced  an  excited  and  outraged  public,  a distrust  of  the  school 
system  and  its  teachers,  a demand  by  parents  that  their  children  lie 
freed  from  his  influence. 
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Certainly  in  this  national  emergency  adequate  legislation  can  and 
should  be  enacted  by  our  Legislature  which  would  protect  a teacher’s 
right  of  political  freedom  and  activity,  as  well  as  any  rights  of 
academic  freedom,  and  yet  protect  our  citizens  and  their  school  dis- 
tricts from  objectionable  conduct  on  the  part  of  any  teacher  as  was 
testified  to  in  this  case. 

ORDER 

And  now,  this  thirteenth  day  of  June,  1941,  the  appeal  of  James 
Gillies  from  the  decision  of  the  Board  of  School  Directors  of  the  Bor- 
ough of  Wilmerding  is  hereby  sustained,  and  the  action  of  the  board 
dismissing  him  as  a professional  employe  on  the  grounds  of  incompe- 
tency and  immorality  is  reversed,  and  the  Board  of  School  Directors 
of  the  Borough  of  Wilmerding  is  hereby  ordered  to  reinstate  the  ap- 
pellant, James  Gillies,  as  a professional  employe. 


Appeal  of  Raymond  J.  Trus- 
cott,  a Professional  Employe, 
from  a decision  of  the  Board 
of  School  Directors  of  Jermyn 
Borough  School  District,  Lacka- 
wanna County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  32. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

June  23,  1941. 

On  April  27,  1941,  Raymond  J.  Truscott  filed  an  appeal  with 
the  Superintendent  of  Public  Instruction  alleging  that  the  Board  of 
School  Directors  of  the  Borough  of  Jermyn,  Lackawanna  County, 
Pennsylvania,  had  notified  him  that  it  had  reduced  his  salary  from 
$3,000  to  $2,500  per  annum  beginning  on  September  1,  1940,  and  that 
he  had  not  consented  thereto  nor  had  he  been  accorded  a hearing  by 
the  Board  of  School  Directors,  all  of  which  he  contends  is  contrary  to 
Section  1205-A  of  the  Teachers’  Tenure  Act  (Act  of  April  6,  1937, 
P.  L.  213). 

A hearing  on  the  appeal  petition  was  fixed  by  the  Superintendent 
of  Public  Instruction  for  May  21,  1941,  and  notice  thereof  sent  to  all 
parties  in  interest.  On  May  20,  1941,  a letter  was  received  from 
counsel  for  appellant  and  for  the  Board  of  School  Directors  enclosing 
a statement  of  facts,  which  had  been  agreed  to  by  counsel  for  both 
parties,  and  requesting  that  the  appeal  be  disposed  of  without  the 
personal  appearance  of  counsel. 

An  examination  of  the  statement  of  facts  submitted  shows  that  the 
appellant  has  not  consented  to  the  salary  reduction  and  that  no  hear- 
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ing  has  been  held  by  the  Board  of  School  Directors  although  the  ap- 
pellant has  requested  one. 

This  case  is  quite  similar  to  the  case  of  Glenn  Wilson,  a professional 
employe  of  the  Board  of  School  Directors  of  Upper  Tyrone  Township, 
Fayette  County,  decided  by  the  Superintendent  of  Public  Instruction 
in  an  opinion  dated  December  6,  1940.  In  that  opinion  we  said: 

“The  Teachers’  Tenure  Act,  Section  1205-A,  specifically  provides  that  there 
shall  be  no  demotion  in  salary  without  the  consent  of  the  employe,  and  if 
such  consent  is  not  received,  then  such  demotion  shall  be  subject  to  the  right 
to  a hearing  before  the  board  of  school  directors  and  an  appeal  in  the  same 
manner  as  provided  in  the  case  of  the  dismissal  of  a professional  employe. 
In  our  opinion,  under  the  provisions  of  this  Section  the  professional  employe 
was  entitled  to  a hearing  and  the  Superintendent  of  Public  Instruction  has 
jurisdiction  in  the  case  regardless  of  whether  or  not  the  board  of  school 
directors  has  afforded  the  aggrieved  employe  such  a hearing.” 

We  are  still  of  the  opinion  that  what  we  said  in  the  Wilson  case  is 
contained  in  the  plain  mandatory  provisions  of  the  Act  of  Assembly 
and  our  Order  is  that  that  case  must  be  followed. 

ORDER 

And  now,  on  this  twenty-third  day  of  June,  1941,  it  is  ordered  that 
the  Board  of  School  Directors  of  the  School  District  of  the  Borough 
of  Jermyn  shall  rescind  its  action  in  reducing  the  salary  of  the  appel- 
lant or  shall  proceed  to  conduct  a hearing  in  accordance  with  the 
provisions  of  the  Teachers’  Tenure  Act. 


Appeal  of  E.  E.  Wesenberg,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of 
School  Directors  of  Bethlehem 
City  School  District,  North- 
ampton County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  33. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

August  27,  1941. 

This  is  an  appeal  from  the  action  of  the  Board  of  School  Directors 
of  the  School  District  of  the  City  of  Bethlehem,  Pennsylvania,  dis- 
missing E.  E.  Wesenberg,  the  appellant,  as  a professional  employe  of 
the  district  on  the  grounds  of  persistent  negligence  and  persistent  and 
wilful  violation  of  the  School  Laws  of  the  Commonwealth. 

The  facts  of  the  case  appear  not  to  be  in  serious  dispute.  The 
appellant  was  employed  in  1919  by  the  School  District  of  the  City  of 
Bethlehem,  and  had  been  in  continuous  employment  at  the  time  the 
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Teachers’  Tenure  Act  became  effective  on  April  6,  1937.  On  April  27, 
1937,  he  executed  a contract  of  employment  as  a teacher  with  the 
School  District  in  the  form  required  by  the  statute  and  continued  to 
teach  under  that  contract  until  June  21,  1939,  when  he  was  appointed 
principal  of  the  Liberty  High  School  at  a basic  salary  of  $3,000  per 
year.  At  that  time  a new  contract,  identical  in  form  with  the  previous 
one,  except  as  to  salary  and  date  of  execution,  was  tendered  to  appel- 
lant and  signed  by  him  and  the  Board  of  School  Directors.  Appellant 
entered  upon  his  duties  as  principal  of  the  Liberty  High  School  and 
continued  as  such  until  July  27,  1940.  Liberty  High  School  is  a senior 
high  school  and  is  the  only  senior  high  school  in  the  district.  There 
are,  however,  five  junior  high  schools.  On  or  about  July  27,  1940,  the 
appellant  received  a communication  from  the  Secretary  of  the  Board 
of  School  Directors  notifying  him  that  on  the  day  previous  the  Board 
had  adopted  two  resolutions. 

The  one  resolution  increased  appellant’s  salary  from  $3,000  to 
$3,125,  which  action  gave  effect  to  the  statutory  increment  require- 
ment, to  which  he  was  entitled,  and  the  other  resolution  assigned  ap- 
pellant to  the  position  of  principal  of  the  Franklin  Junior  High  School. 
The  letter  containing  the  notice  of  the  passage  of  these  resolutions  also 
contained  a contract  in  the  required  form  calling  for  the  increased 
salary.  The  appellant  would  not  execute  the  new  contract  nor  would 
he  accept  the  principalship  of  Franklin  Junior  High  School,  taking  the 
position  that  the  action  of  the  Board  of  School  Directors  in  assigning 
him  the  principalship  of  a junior  high  school  constituted  a demotion 
in  type  of  position  without  his  consent  and  contrary  to  the  provisions 
of  Section  1205-A  of  the  School  Code. 

That  section  provides  as  follows: 

“The  salary  of  any  district  superintendent,  assistant  district  superintendent 
or  other  professional  employe  as  defined  in  this  act  in  any  of  the  school  dis- 
tricts of  the  Commonwealth  may  be  increased  at  any  time  during  the  term 
for  which  such  person  is  employed,  whenever  the  Board  of  School  Directors 
or  Board  of  Public,  Education  of  the  district  deems  it  necessary  or  advisable 
to  do  so,  but  there  shall  be  no  demotion  of  any  professional  employe,  either 
in  salary  or  in  type  of  position,  without  the  consent  of  the  said  employe,  or 
if  such  consent  is  not  received,  then  such  demotion  shall  be  subject  to  the 
right  to  a hearing  before  the  Board  of  School  Directors  (or  Board  of  Public 
Education),  and  an  appeal  in  the  same  manner  as  hereinbefore  provided  in 
the  case  of  the  dismissal  of  a professional  employe.” 

Appellant  has  continuously  held  himself  ready  and  willing  to  as- 
sume the  duties  of  principal  of  the  Liberty  High  School.  A salary 
check  in  the  amount  of  $125  was  offered  to  him  for  the  period  of  the 
first  half  of  July,  1940,  which  was  refused.  No  check  was  offered  to 
him  for  the  last  half  of  July,  1940.  Shortly  thereafter  he  brought  an 
action  of  alternative  mandamus  in  the  Court  of  Common  Pleas  of 
Northampton  County,  docketed  to  No.  72,  September  in  1940,  against 
the  Board  of  School  Directors  and  the  School  District  to  compel  the 
payment  of  his  salary  at  the  rate  of  $3,125  per  year.  On  March  24, 
1941,  the  court  sustained  a demurrer  to  the  defendant’s  return.  How- 
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ever,  in  Judge  Laub’s  opinion  sustaining  the  demurrer  the  court 
specifically  refused  to  decide  whether  the  change  in  the  teaching  as- 
signment was  a demotion.  On  page  6 of  his  opinion  Judge  Laub  said: 

“We  are  not  to  be  understood  at  this  time  to  be  deciding  the  validity  of 
whether  or  not  defendant  School  District  has  done  anything  with  reference 
to  the  assignment  of  other  teaching  duties  to  the  relator  than  those  of  being 
principal  of  Liberty  High  School.  Neither  do  we  decide  whether  such  change 
in  his  teaching  assignment  was  a demotion  or  not.” 

The  Superintendent  of  Public  Instruction,  however,  must  decide 
whether  the  action  of  the  Board  of  School  Directors  in  assigning  ap- 
pellant to  a principalship  of  a junior  high  school  as  a transfer  from  the 
principalship  of  a senior  high  school  constitutes  a demotion  in  type  of 
position  and  justified  appellant’s  refusal  to  assume  the  duties  at  the 
junior  high  school  and  his  disregard  of  the  instructions  of  the  Board  of 
School  Directors. 

Discussion 

The  question  presented  in  this  case  is  not  easy  of  solution  because 
the  section  of  the  School  Code  prohibiting  demotions  is  new  in  Penn- 
sylvania School  Law  and  there  is  little  in  the  decisions  of  Pennsylvania 
courts  which  throws  any  light  on  the  intention  of  the  Legislature  in 
its  use  of  the  phrase  “demotion  in  type  of  position.” 

Since  the  amendment  of  the  Teachers’  Tenure  Act  in  1939,  confer- 
ring upon  the  Superintendent  of  Public  Instruction  the  jurisdiction  to 
hear  appeals,  there  have  been  three  cases  appealed  here  involving  de- 
motions in  type  of  position.  The  first  was  the  appeal  of  Vincent 
Ramik  from  the  action  of  the  board  of  directors  of  the  School  District 
of  Dickson  City.  The  board  had  transferred  Mr.  Ramik  from  his 
position  as  a teacher  and  vice-principal  in  the  senior  high  school  of 
the  district  to  the  position  of  principal  and  teacher  in  an  elementary 
school.  We  held  there  that  the  action  of  the  board  constituted  a demo- 
tion in  type  of  position  and  ordered  a reinstatement  of  Mr.  Ramik  to 
his  position  in  the  high  school.  The  board  of  school  directors  appealed 
our  decision  to  the  Court  of  Common  Pleas  of  Lackawanna  County 
and  that  court  affirmed  the  decision  of  the  Superintendent  of  Public 
Instruction. 

In  arriving  at  our  conclusion  in  the  Ramik  case  we  said: 

“The  answer  must  depend  largely  upon  the  effect  which  the  transfer  will 
have  upon  the  opportunities  the  new  assignment  affords  the  appellant  in 
terms  of  protecting  both  his  former  and  future  status  in  the  light  of  the 
traditions,  customs  and  actual  operation  of  administration  practices  and 
legal  requirements  controlling  promotions  and  demotions  in  the  school  sys- 
tem of  this  Commonwealth. 

“In  the  Blose  Case,  supra,  the  court  inferentially  held  that  a change  from 
a position  as  professional  employe  in  a secondary  school  to  a position  as  pro- 
fessional employe  in  an  elementary  school  is  a demotion.  In  this  connection 
we  must  give  very  careful  consideration  to  the  provisions  of  Section  1210  of 
the  School  Code  wherein  the  legislature  presumably  in  recognition  of  the 
more  extensive  preparation  required  of  high  school  teachers  at  the  time 
these  provisions  were  enacted  into  law,  recognized  this  distinction  by  re- 
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quiring  a higher  rate  of  compensation  for  professional  employes  in  our  high 
schools  than  is  required  for  professional  employes  in  our  elementary  schools. 
When  we  consider  the  definition  of  the  word  ‘demotion’  as  set  forth  by  our 
Supreme  Court  in  the  Smith  Case,  supra,  namely,  as  meaning  ‘a  reduction 
of  particular  teachers  in  . . . type  of  position  as  compared  with  other 
teachers  having  the  same  status,’  the  appellant  in  this  case  has  suffered  a 
demotion  in  type  of  position  as  compared  with  other  professional  employes 
in  the  high  school  because  the  maximum  minimum  salary  to  which  he  is 
now  entitled  as  an  elementary  school  employe  under  the  provisions  of  Sec- 
tion 1210  of  the  School  Code  is  less  than  that  provided  for  professional  em- 
ployes in  the  high  school  from  which  classification  he  was  transferred.  It  is 
recognized  that  his  contract  entitles  him  for  the  present  year  to  the  salary 
therein  stated,  but  it  is  possible  that  a general  salary  reduction  in  the  dis- 
trict at  some  date  hereafter  would  not  entitle  him  to  the  same  status  that 
he  enjoyed  prior  to  the  action  of  the  board  transferring  him  to  his  present 
position.” 

The  next  case  to  come  before  us  on  this  issue  was  the  appeal  of 
Alice  Howorth  from  the  decision  of  the  board  of  school  directors  of 
Wilkes-Barre  City  School  District.  In  that  case  Miss  Howorth  had 
been  a teaching  principal  in  the  elementary  schools  of  that  city  and 
as  such  devoted  part  of  her  time  to  supervision.  A new  elementary 
building  was  erected  and  certain  of  the  older  elementary  buildings 
were  abandoned,  including  the  one  in  which  Miss  Howorth  was  the 
supervising  principal.  She  was  given  a position  in  the  new  building 
at  the  same  salary,  but  her  full  time  was  given  to  teaching  and  she 
had  no  supervisory  duties.  In  that  case  we  held  that  the  action  of  the 
board  of  school  directors  constituted  a demotion  in  type  of  position 
and  directed  that  the  appellant  be  reinstated  as  a teaching  principal. 

The  other  case  to  come  before  us  on  this  issue  was  the  appeal  of 
William  L.  Morgan  from  a decision  of  the  board  of  school  directors  of 
Newport  Township  School  District,  Luzerne  County,  Pennsylvania. 
This  case  also  dealt  with  the  transfer  of  the  appellant  from  his  position 
as  a teacher  in  the  high  school  to  a position  as  a teacher  in  an  elemen- 
tary school.  In  the  light  of  our  previous  ruling,  we  held  that  this  was 
likewise  a demotion  in  type  of  position. 

The  question  before  us  now,  however,  is  not  the  transfer  of  a pro- 
fessional employe  from  a secondary  to  an  elementary  school,  but  the 
transfer  of  the  principal  of  a senior  high  school  to  the  principalship  of 
a junior  high  school.  At  first  glance,  the  words  “senior”  and“  junior” 
give  the  impression  that  the  one  school  is  superior  to  the  other  and, 
therefore,  the  action  complained  of  in  this  case  appears  to  be  a demo- 
tion in  type  of  position.  We  are  of  the  opinion,  however,  that  differen- 
tiation in  rank,  if  any,  as  between  junior  and  senior  high  school  prin- 
cipalships  in  Pennsylvania  should  be  found  in  the  law,  in  the  practices 
of  the  Department  of  Public  Instruction  and  the  education  field  in 
general,  and  in  the  administrative  procedure  or  in  a combination  of 
these  factors. 

Counsel  for  the  appellant  has  strongly  urged  upon  us  the  decisions 
of  the  District  Court  of  Appeal  of  the  fourth  district  of  California  in 
the  case  of  Walsh  v.  Board  of  Trustees  of  Redlands  High  School  Dis- 
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trict,  37  P.  (2d)  700  (1934),  and  in  the  case  of  Hodge  v.  Board  of 
Education  of  the  City  of  San  Bernardino  School  District,  70  P.  (2d) 
1009  (1937). 

In  the  Walsh  case  it  was  held  that  the  services  of  a teacher  of  vocal 
music  in  a junior  high  school  and  a senior  high  school  should  be  con- 
sidered as  two  separate  positions  within  the  Teachers’  Tenure  Statute 
of  California.  In  so  holding,  the  Court  said: 

“With  the  growth  of  our  educational  system,  the  modem  senior  high 
school,  usually  confined  to  the  last  three  years  of  the  former  high  school 
course,  offers  instruction  which  is  designed  for  older  and  more  advanced 
students,  applying  different  methods,  allowing  more  freedom  both  in  the 
choice  of  subjects  and  from  the  routine  followed  in  schools  of  a lower  grade, 
and  being,  in  many  respects,  comparable  to  the  colleges  of  a generation  or 
two  ago.  The  junior  high  schools,  a more  recent  development,  usually  cover 
the  work  formerly  given  in  the  last  two  years  of  the  elementary  grades.  A 
very  marked  change  takes  place  in  children  about  the  time  they  leave  a 
junior  high  school  and  enter  a senior  high  school,  and  both  the  subject 
matter  taught  and  the  method  of  teaching  and  handling  pupils  is  quite 
different  in  the  two  classes  of  schools.  The  difference  between  these  two 
kinds  of  schools  is  so  marked  that,  in  our  opinion,  it  should  not  be  held 
that  a person  teaching  classes  in  both  schools  at  the  same  time  is  holding 
one  position  only,  although  the  employer  in  each  case  is  the  same  district.” 

In  the  Hodge  case  (supra)  the  same  court  held  that  a teacher  in 
the  Department  of  Physical  Education  in  a senior  high  school  who 
had  taught  in  that  position  for  eight  years  could  not  be  transferred  to 
a junior  high  school.  The  Court,  following  its  previous  decisions,  said: 

“We  think  this  question  is  settled  by  the  case  of  Walsh  v.  Board  of  Trus- 
tees, 2 Cal.  App.  (2)  180,  37  P.  (2d)  700.  in  which  this  court  held  that  a 
teacher  of  vocal  music  who  had  taught  in  both  a senior  and  a junior  high 
school  had  acquired  tenure  in  two  separate  positions  and  could  not,  when 
the  teaching  of  that  subject  was  discontinued  in  the  senior  high  school,  de- 
mand tenure  as  a full-time  teacher  of  vocal  music  in  a junior  high  school. 
It  is  there  pointed  out  that  in  important  particulars  a senior  high  school 
differs  materially  from  a junior  high  school.  If  it  could  be  held  in  any  case 
that  a board  had  a right  to  assign  a teacher  who  had  acquired  tenure  in  a 
senior  high  school  to  teaching  duties  in  a junior  high  school  it  could  not  be 
so  held  here.  The  teaching  of  physical  education  is  subject  to  the  same  differ- 
ences, as  between  these  two  types  of  schools,  as  those  pointed  out  with 
respect  to  the  teaching  of  vocal  music  in  the  case  just  cited.  In  view  of 
these  differences  it  could  not  be  held  that  one  acquiring  tenure  as  a teacher 
of  physical  education  in  a senior  high  school  would,  if  that  subject  was  dis- 
continued in  that  school,  have  the  right  to  teach  the  same  subject  in  a 
junior  high  school  and,  if  necessary,  to  displace  a teacher  with  shorter  service 
who  had  been  engaged  in  teaching  that  particular  subject  in  a junior  high 
school.  Similarly,  it  must  be  held  that  the  appellants  had  no  right  to  assign 
the  respondent  against  his  will  to  what  is  in  fact  a different  position  from 
that  in  which  he  acquired  tenure,  and  one  which  is  not  of  an  equivalent  rank 
and  grade.” 

In  our  opinion,  too  much  reliance  is  placed  upon  these  California 
cases.  _ While  we  do  not  profess  to  be  thoroughly  familiar  with  the 
provisions  of  the  statutes  of  the  state  of  California  regarding  tenure 
status  of  teachers  and  regarding  the  educational  policies  of  that  state 
pertaining  to  junior  and  senior  high  school,  we  must  point  out  the 
fact  that  whether  it  is  true  or  not  in  California  that  “the  junior  high 
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school,  more  recently  developed,  usually  covers  the  work  formerly 
given  in  the  last  two  years  of  the  elementary  grades”  (Walsh  v. 
Board  of  Trustees,  supra),  it  is  certainly  not  true  that  this  is  the 
situation  as  to  the  junior  high  school  program  in  Pennsylvania.  In 
the  junior  high  school  program  in  Pennsylvania  there  is  a wide  de- 
parture from  any  situation  comparable  to  a direct  transference  of  the 
work  regularly  found  in  the  last  two  years  of  a conventional  elemen- 
tary school.  There  is,  instead,  a highly  enriched  program  of  educa- 
tional activities  and  a greatly  liberalized  plan  of  student  activities  and 
student  participation  in  school  government  much  more  comparable  to 
the  senior  high  school  than  to  the  elementary  school.  Moreover,  we 
note  that  under  California  statutes  there  are  different  standards  of 
certification  provided  whereby  there  is  issued  one  type  of  certificate 
for  junior  high  school  teachers  only  (Act  7519,  Sections  5.132  and 
5.162)  and  a different  type  of  certificate  designated  as  a general  sec- 
ondary certificate  (Act  7519,  Sections  5.132  and  5.161).  We  also  note 
that  the  California  statutes  provide  a different  plan  from  that  pre- 
vailing in  Pennsylvania  in  regard  to  classification  of  teachers  obtain- 
ing tenure  benefits  (Act  7519,  Section  5.500). 

As  against  the  findings  of  the  court  in  the  California  cases  upon 
which  the  applicant  has  relied,  we  find  that  under  the  program  of 
secondary  education  in  Pennsylvania  there  does  not  exist  the  essential 
differentiation  between  junior  and  senior  high  schools  which  the  ap- 
pellant claims  to  have  established  through  reliance  upon  the  California 
cases. 

Section  1210  of  the  School  Code  of  Pennsylvania  which  establishes 
minimum  salaries  for  teachers,  supervisors,  principals,  and  superin- 
tendents, makes  no  distinction  in  salary  between  principals  of  various 
classes  of  high  schools,  so  long  as  they  possess  the  proper  qualifications. 

Under  regulations  established  by  the  State  Council  of  Education  the 
Department  of  Public  Instruction  issues  a certificate  designated  “Sec- 
ondary School  Principal’s  Certificate.”  This  certificate  is  issued  on 
qualifications  which  the  State  Council  of  Education  considers  good 
minimum  professional  qualifications  which  should  be  possessed  by 
high  school  principals.  The  secondary  school  principalship  certificate 
is  issued  to  cover  all  types  of  high  schools  and  evidences  qualification 
of  the  holder  thereof  for  any  type  of  high  school  principalship. 

One  of  the  qualifications  for  a school  superintendency  in  Pennsyl- 
vania is  three  years  of  supervisory  or  administrative  experience.  The 
Department  of  Public  Instruction  considers  administrative  experience 
in  a junior  high  school  to  be  equal  to  similar  experience  in  a senior 
high  school  in  satisfying  this  requirement.  In  actual  practice,  boards  of 
school  directors  have  selected  junior  high  school  principals  for  the 
position  of  superintendent  of  schools  and  have  not  confined  their  se- 
lection to  a field  of  candidates  including  only  four-year  senior  high 
school  principals.  In  actual  practice  it  also  is  a fact  that  while  junior 
high  school  principals  are  frequently  transferred  to  senior  high  school 
principalships  it  rarely  happens  that  the  reverse  takes  place.  This, 
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however,  is  not  because  the  reverse  constitutes  demotion  but  because 
it  is  believed  that  many  who  are  now  serving  as  principals  of  the 
more  or  less  traditionally  conservative  senior  high  schools  may  not 
be  able  to  adapt  or  adjust  themselves  to  the  special  requirements  of  a 
modern  junior  high  school. 

One  of  the  major  purposes  in  the  establishment  of  junior  high  schools 
in  Pennsylvania  has  been  the  desire  to  establish  a greater  continuity 
in  the  program  of  instruction  and  educational  activities  for  pupils  of 
adolescent  age.  Prior  to  the  inception  of  the  junior  high  school  move- 
ment it  was  commonly  recognized  that  a large  and  abrupt  transition 
was  involved  in  passing  from  a completion  of  the  old  elementary  pro- 
gram consisting  of  eight  grades  into  the  traditional  program  of  the 
four-year  high  school.  It  has  become  a commonly  accepted  belief  that 
an  educational  program  consisting  of  six  years  of  elementary  schooling 
and  six  years  of  secondary  schooling  bridges  quite  smoothly  the  gap 
that  formerly  existed.  In  an  effort  to  establish  a continuity  of  aims 
and  activities  in  the  six  years  of  secondary  school  work,  educational 
leaders  of  this  Commonwealth  have  encouraged  whenever  feasible  the 
administration  of  the  entire  secondary  program  under  a single  prin- 
cipal, often  housing  in  one  building  the  combined  junior-senior  high 
school.  In  fact,  segregation  of  the  junior  high  school  and  senior  high 
school  is  advocated  in  Pennsylvania  in  only  those  instances  in  which 
a utilization  of  existing  school  plant  facilities  or  the  providing  of  more 
easily  accessible  buildings  for  the  younger  pupils  of  the  secondary  pro- 
gram can  be  made  available,  or  when  excessively  large  enrollments 
make  the  administration  of  the  program  more  easy.  We  are  obliged 
to  conclude,  therefore,  that  in  the  program  of  secondary  education  for 
the  Commonwealth  of  Pennsylvania  a transfer  from  a senior  high 
school  principalship  to  a junior  high  principalship  when  there  is  no 
decrease  in  salary  does  not  constitute  a demotion,  and  the  action  of 
the  board  of  school  directors  of  the  Bethlehem  City  School  District  in 
making  such  a transfer  of  the  appellant  in  this  case  was  not  an  un- 
reasonable order  of  the  board. 

At  page  555  of  the  case  of  Ganaposki’s  Appeal,  332  Pa.  550,  sus- 
tained by  Mr.  Chief  Justice  Kephart  in  the  case  of  Jones  v.  Kulpmont 
Borough  School  District,  333  Pa.  581,  we  find  the  following  words 
which  are  applicable  to  the  present  case. 

“Disobedience  of  reasonable  orders  of  the  Board  of  Education  is  an  act  of 
negligence:  Lyndall  v.  Board  of  Public  Education,  10  Pa.  Dist.  665  (opinion 
by  Arnold,  P.  J.) , affirmed  19  Pa.  Superior  Ct.  232.  Such  conduct  may  also 
be  classed  as  ‘Persistent  and  wilful  violation  of  the  school  laws.’  ” 

ORDER 

And  now,  on  this  twenty-seventh  day  of  August,  1941,  the  appeal 
of  E.  E.  Wesenberg  from  the  decision  of  the  board  of  school  directors 
of  the  Bethlehem  City  School  District,  Northampton  Countv.  Pennsyl- 
vania, is  herebv  dismissed  and  the  action  of  the  board  of  school 
directors  of  Bethlehem  City  School  District  dismissing  him  as  a pro- 
fessional employe  is  affirmed. 
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Appeal  of  Genevieve  Loftus, 
a Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  Old  Forge 
Borough  School  District,  Lacka- 
wanna County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  34. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 


September  16,  1941. 


This  case  comes  before  the  Superintendent  of  Public  Instruction 
on  the  appeal  of  Genevieve  Loftus  from  a decision  of  the  board  of 
school  directors  of  the  School  District  of  the  Borough  of  Old  Forge, 
Lackawanna  County,  Pennsylvania,  dismissing  the  appellant  as  a pro- 
fessional employe  of  the  said  district  on  the  grounds  of  cruelty,  in- 
competency and  persistent  and  wilful  violation  of  the  School  Laws  of 
this  Commonwealth. 

The  appellant  has  been  employed  as  a school  teacher  in  the  School 
District  of  the  Borough  of  Old  Forge  for  approximately  twenty  years 
and  is  the  holder  of  a contract  with  the  school  district  in  conformity 
with  the  Teachers’  Tenure  Act  (Act  of  April  6,  1937,  P.  L.  213,  as 
amended  by  the  Act  of  June  20,  1939,  P.  L.  482).  At  the  time  the 
aforementioned  charges  were  considered  by  the  board  she  was  em- 
ployed as  a teacher  of  the  fourth  grade  in  the  Lawrenceville  school 
building. 

On  March  13,  1941,  a third  grade  pupil,  Richard  Francioni,  together 
with  some  other  boys,  was  playing  in  the  school  yard  and  allegedly 
called  Miss  Loftus  certain  names  of  an  immoral  nature.  The  appellant 
sent  for  the  pupil  and,  according  to  his  testimony  and  that  of  several 
other  pupils,  she  took  off  her  coat,  shook  him,  slapped  him  across  the 
face  several  times,  punched  him  in  the  “belly”  three  times,  and  hit 
him  over  the  head  with  an  arithmetic  book. 

The  appellant  admits  that  she  slapped  the  pupil  on  the  face  but 
states  that  she  did  not  strike  him  in  the  “belly”  or  hit  him  with  a 
book.  A number  of  children  called  as  witnesses  by  counsel  for  the 
school  board  substantiated  the  testimony  of  Richard  Francioni  while 
a number  of  children  in  the  same  room  called  as  witnesses  on  behalf 
of  the  appellant  substantiated  her  testimony.  It  appears  further 
from  the  testimony  that  the  pupil  who  was  punished  then  returned  to 
his  room  in  another  part  of  the  building  and  was  crying.  He  asked  if 
he  might  go  home  and  the  teacher  permitted  him  to  do  so.  He  re- 
turned a short  time  later  with  the  housekeeper  in  the  Francioni  home 
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who  complained  to  Mr.  Lynch,  the  principal,  concerning  the  treat- 
ment the  boy  was  alleged  to  have  received.  After  that,  Mr.  Lynch 
sent  for  Miss  Loftus  and  he  testified  that  when  he  endeavored  to 
caution  her,  she  called  him  a “liar”  several  times  and  he  walked  away 
from  her.  According  to  his  testimony,  she  later  returned  and  admitted 
that  she  had  punched  the  boy.  The  next  day  when  she  returned  to 
duty,  he  notified  her  that  she  had  been  suspended,  stating  that  he  had 
taken  this  action  after  consultation  with  Superintendent  of  Schools, 
B.  T.  Harris.  Superintendent  Harris  testified  that  the  following  day 
he  also  suspended  Miss  Loftus.  On  cross-examination,  Superintendent 
Harris  testified  concerning  some  previous  trouble  the  board  had  with 
the  appellant  but  it  does  not  appear  that  he  had  ever  rated  her 
unsatisfactory. 

There  is  also  some  testimony  of  pupils  that  on  several  occasions 
the  appellant  read  magazines  and  newspapers  in  the  classroom  and 
that  in  several  instances  she  slept  at  her  desk.  This  testimony  was 
denied  by  the  appellant. 

Section  1205  (a)  of  the  Teachers’  Tenure  Act,  supra,  provides  in 
part  as  follows: 

“The  only  valid  causes  for  termination  of  a contract  entered  into  with  a 
professional  employe  in  accordance  with  the  provisions  of  this  section  shall 
be — immorality,  incompetency,  intemperance,  cruelty,  persistent  negligence, 
mental  derangement,  persistent  and  wilful  violation  of  the  school  laws  of 
this  Commonwealth  on  the  part  of  the  professional  employe. 

“In  determining  whether  a professional  employe  shall  be  dismissed  for 
incompetency,  the  professional  employe  shall  be  rated  by  an  approved  rat- 
ing system  which  shall  give  due  consideration  to  personality,  preparation, 
technique,  and  pupil  reaction,  in  accordance  with  standards  and  regulations 
for  such  scoring  as  defined  by  rating  cards  to  be  prepared  by  the  Depart- 
ment of  Public  Instruction  immediately  following  the  effective  date  of  this 
act,  and  to  be  revised,  from  time  to  time,  by  the  Department  of  Public  In- 
struction with  the  cooperation  and  advice  of  a committee  appointed  by  the 
Superintendent  of  Public  Instruction,  including  representation  from  county 
and  district  superintendents  of  schools,  classroom  teachers,  school  directors, 
school  supervisors,  and  such  other  groups  or  interests  as  the  Superintendent 
of  Public  Instruction  may  deem  appropriate.” 

There  is  no  evidence  in  the  record  of  this  case  that  the  appellant 
has  ever  been  rated  in  accordance  with  the  foregoing  provisions  and 
therefore,  her  dismissal  cannot  be  sustained  on  the  ground  of  incom- 
petency. The  acts  testified  to  in  the  record,  and  particularly  the  in- 
subordination shown  by  the  appellant  to  her  principal,  may  indicate 
incompetency  but  unless  and  until  the  appellant  is  rated,  she  cannot 
be  dismissed  on  that  ground. 

There  has  been  no  evidence  produced  showing  the  violation  of  any 
school  laws  of  this  Commonwealth  and  a dismissal  on  that  ground 
cannot  be  sustained. 

The  remaining  question  is  whether  the  acts  of  punishment  alleged 
to  have  been  inflicted  upon  the  child  by  the  appellant  were  committed 
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by  her  and,  if  so  whether  such  punishment  was  unreasonable  or  ex- 
cessive and,  therefore,  constituted  cruelty  sufficient  to  warrant  the  dis- 
missal of  this  appellant.  The  testimony  is  conflicting.  That  the 
appellant  punished  the  boy  is  not  denied.  Corporal  punishment, 
however,  is  not  necessarily  cruel.  Section  1410  of  the  School  Code 
(Act  of  May  18,  1911,  F.  L.  309)  provides  as  follows: 

“Every  teacher  in  the  public  schools  in  this  Commonwealth  shall  have 
the  right  to  exercise  the  same  authority  as  to  conduct  and  behavior  over  the 
pupils  attending  his  school,  during  the  time  they  are  in  attendance,  includ- 
ing the  time  required  in  going  to  and  from  their  homes,  as  the  parents, 
guardians,  or  persons  in  parental  relation  to  such  pupils  may  exercise  over 
them.” 

In  the  case  of  Harris  v.  Galilley,  125  Pa.  Super.  Ct.  505,  the  Su- 
perior Court  of  Pennsylvania  held  that  a school  teacher  in  the  exercise 
of  his  discretion  may  inflict  corporal  punishment  on  a pupil  to  enforce 
the  discipline  of  the  school  but  the  punishment  may  not  be  unreason- 
able, excessive  or  malicious. 

In  the  case  of  Commonwealth  v.  Vaughn,  40  D.  & C.  291a,  Judge 
Wilson  of  the  Beaver  County  Courts  said: 

“The  legitimate  object  of  chastisement  is  to  inflict  punishment  by  the 
pain  which  it  causes,  as  well  as  the  degradation  which  it  implies.  It  does  not 
follow,  therefore,  because  pain  is  produced  that  a chastisement  is  either 
cruel  or  excessive.  It  may  be  laid  down  as  a general  rule  that  teachers  ex- 
ceed the  limits  of  their  authority  when  they  cause  lasting  mischief,  but  act 
within  the  limits  of  it  when  they  inflict  temporary  pain.  The  presumption 
is  that  the  punishment  is  in  the  exercise  of,  and  within  the  bounds  of  lawful 
authority.” 

The  witnesses  for  the  school  board  concerning  the  result  of  the 
punishment  to  the  pupil  were  the  father  of  the  boy  and  the  house- 
keeper. They  testified  that  the  boy’s  cheeks  were  red  and  that  he  had 
a swollen  black  and  blue  mark  on  his  body  when  he  went  home. 
There  appears  to  be  no  evidence  of  any  further  effects  of  the  punish- 
ment. Apparently  the  father  felt  that  no  lasting  effects  would  result 
as  a doctor  was  not  consulted  and  the  boy  was  permitted  to  return 
to  school  the  following  day.  While  we  do  not  here  pass  upon  the 
merits  or  demerits  of  corporal  punishment,  we  must  conclude  that 
under  the  laws  of  Pennsylvania  the  facts  in  this  case  do  not  warrant 
holding  that  the  punishment  inflicted  was  unreasonable,  excessive  or 
malicious  to  a degree  that  justifies  dismissal  of  the  appellant  on 
grounds  of  cruelty. 


ORDER 

And  now,  this  sixteenth  day  of  September,  1941,  the  action  of  the 
board  of  school  directors  of  Old  Forge  Borough  School  District  dis- 
missing Genevieve  Loftus  as  a professional  employe  is  reversed  and 
the  said  board  is  directed  to  reinstate  her  as  a professional  employe 
of  the  said  district. 
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Appeal  of  Kathryn  F.  Snyder, 
a Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  Ambridge 
Borough  School  District,  Beaver 
County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  35. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 


October  15,  1941. 


This  case  was  before  the  Superintendent  of  Public  Instruction  on  a 
prior  appeal,  and  in  an  order  entered  February  4,  1941,  the  board  of 
school  directors  of  the  Ambridge  Borough  School  District  was  directed 
to  rescind  its  action  in  dismissing  the  appellant  as  a professional  em- 
ploye of  the  district  and  proceed  with  a hearing  in  accordance  with 
the  Teachers’  Tenure  Act  (Act  of  April  6,  1937,  P.  L.  213,  as  amended 
by  the  Act  of  June  20,  1939,  P.  L.  482). 

It  appeared  from  the  record  of  the  case  at  that  time  that  a hearing 
was  held  by  the  board,  but  the  appellant  did  not  appear  either  in 
person  or  by  counsel  although  it  was  not  denied  that  notice  of  the 
hearing  had  been  received  by  her. 

The  board,  however,  instead  of  offering  evidence  to  prove  its  case, 
dismissed  the  professional  employe  for  failure  to  appear  at  the  hearing. 
Since  failure  to  appear  at  a hearing  is  not  one  of  the  grounds  for  dis- 
missal specified  in  the  Act  of  Assembly,  we  directed  that  another 
hearing  must  be  held  if  the  board  desired  to  proceed  with  its  charges. 

After  receipt  of  our  opinion  of  February  4,  1941,  the  board  of  school 
directors  of  the  Ambridge  Borough  School  District  renewed  the  charges 
against  the  appellant  and  notified  her  of  the  time  and  place  of  hearing. 
At  that  hearing  the  appellant  again  failed  to  appear  in  person  but  did 
appear  by  counsel. 

The  board  offered  in  evidence  the  statement  of  charges  which  had 
been  sent  to  the  appellant  together  with  the  notice  of  hearing.  These 
charges  were  substantially  that  on  April  17,  1939,  the  appellant  ap- 
plied for  a sabbatical  leave  of  absence  for  the  purpose  of  restoration 
of  health  in  accordance  with  the  Act  of  Assembly  of  July  1,  1937, 
P.  L.  2579;  that  on  May  19  this  leave  was  granted  by  the  board;  that 
sometime  during  the  school  year  1939-1940  the  board  came  into  pos- 
session of  information  which  indicated  that  the  appellant  wras  not 
using  her  leave  of  absence  for  the  purpose  stated  in  the  application, 
and  that  she  was,  therefore,  receiving  money  under  the  provisions  of 
the  Sabbatical  Leave  Law  to  which  she  was  not  entitled  and  that  this 
constituted  persistent  and  wilful  violation  of  the  School  Laws.  At  the 
hearing  the  board  offered  in  evidence  regulations  entitled  “Regulations 
Governing  Leave  of  Absence  on  Account  of  Maternity”  which  were 
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approved  by  the  educational  committee  of  the  board  on  January  23, 
1939,  and  passed  by  the  entire  board  on  February  13,  1939. 

There  was  testimony  that  all  members  of  the  professional  staff  had 
received  copies  of  these  regulations.  There  is  no  denial  that  the  ap- 
pellant knew  of  these  regulations  nor  is  their  reasonableness  attacked. 
They  provide  in  part  as  follows: 

“In  all  cases  of  expected  maternity  the  professional  employe  shall  file  with 
the  superintendent  of  schools  an  application  for  leave  of  absence.  This  appli- 
cation should  be  made  as  soon  as  pregnancy  is  determined,  and  in  any  event 
not  less  than  five  months  prior  to  the  birth  of  the  child.  Such  request  for 
leave  of  absence  shall  be  made  in  writing  and,  except  in  cases  of  emergency, 
shall  be  filed  in  the  superintendent's  office  at  least  ten  days  in  advance  of  the 
date  on  which  the  proposed  leave  of  absence  is  to  become  effective.  Failure 
to  comply  with  this  regulation  shall  be  construed  as  an  act  of  insubordina- 
tion upon  the  part  of  the  employe,  and  will  be  treated  as  such.” 

Counsel  for  the  appellant  admitted  that  she  gave  birth  to  a child 
on  December  30,  1939.  It  appears,  however,  that  she  did  not  notify 
the  school  board  nor  did  she  apply  for  a maternity  leave. 

Assuming,  as  we  are  asked  to  do  by  the  appellant,  that  at  the  time 
she  applied  for  sabbatical  leave  or  even  at  the  time  it  was  granted, 
she  had  no  knowledge  of  her  pregnancy,  nevertheless,  when  it  became 
known  to  her,  it  was  her  duty  to  notify  her  employer  by  applying  for 
a maternity  leave.  This  she  did  not  do.  The  doctor’s  certificates  which 
she  caused  to  be  sent  to  the  school  board  under  the  sabbatical  leave 
rules  gave  no  indication  of  her  change  of  status  nor  did  she  notify 
the  board  in  any  way.  In  fact,  she  ignored  letters  from  the  board 
which  attempted  to  give  her  an  opportunity  to  come  under  the  ma- 
ternity regulations  and  she  has  consistently  refused  to  appear  at 
board  hearings. 

We  are  unable  to  differentiate  between  a professional  employe  who, 
while  engaged  in  the  active  performance  of  her  duties,  becomes  preg- 
nant and  refuses  to  comply  with  the  regulations  of  the  board,  and  one 
who  becomes  pregnant  while  on  sabbatical  leave  and  refuses  to  com- 
ply with  the  regulations.  The  appellant  was  just  as  much  a profes- 
sional employe  of  the  board  while  she  was  on  sabbatical  leave  as  she 
was  while  she  was  actively  teaching  and  the  maternity  regulation  ap- 
plied to  all  married  female  professional  employes. 

Under  the  provisions  of  Section  404  of  the  School  Code  a board  of 
school  directors  has  power  to  adopt  and  enforce  reasonable  rules  and 
regulations  for  the  management  of  its  school  affairs  and  the  conduct 
of  its  employes  and  these  rules  and  regulations  have  the  force  and 
effect  of  law.  (Jones  v.  School  District  of  the  Borough  of  Kulpmont, 
333  Pa.  581). 

“Disobedience  of  reasonable  orders  of  the  Board  of  Education  is  an  act 
of  negligence:  Lyndall  v.  Board  of  Public  Education,  10  Pa.  Dist.  665  (opin- 
ion by  Arnold,  P.  J.),  affirmed  19  Pa.  Superior  Ct.  232.  Such  conduct  may 
also  be  classed  as  ‘Persistent  and  wilful  violation  of  the  school  laws.’  ” (Gana- 
poski’s  Appeal,  332  Pa.  550). 
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It  is  our  opinion,  therefore,  that  the  appellant  has  persistently  and 
wilfully  violated  the  School  Laws  and  the  action  of  the  board  of 
school  directors  dismissing  her  as  a professional  employe  must  be 
sustained.  The  board,  however,  in  its  order  of  April  12,  1941,  at- 
tempted to  dismiss  the  appellant  as  of  September  1,  1940.  It  is  our 
opinion  that  since  the  board  has  no  power  to  dismiss  an  employe  be- 
fore a hearing,  it  cannot  make  its  order  retroactive  and  do  indirectly 
what  it  cannot  do  directly. 

ORDER 

And  now,  this  fifteenth  day  of  October,  1941,  the  appeal  of  Kathryn 
F.  Snyder  from  the  decision  of  the  board  of  school  directors  of  Am- 
bridge  Borough  School  District  is  hereby  dismissed  and  the  action  of 
the  board  of  school  directors  of  Ambridge  Borough  School  District 
dismissing  the  appellant  as  a professional  employe  is  affirmed,  the 
dismissal  to  be  effective  as  of  April  12,  1941. 


Appeal  of  Jeannette  L.  Bai- 
rass,  a Professional  Employe, 
from  a decision  of  the  Board 
of  School  Directors  of  Donora 
Borough  School. District,  Wash- 
ington County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction. 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  36. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

October  14,  1941. 

The  petition  for  appeal  filed  by  the  professional  employe  in  this 
case  avers  that  the  appellant  was  illegally  suspended  from  her  posi- 
tion in  violation  of  the  provisions  of  the  Teachers’  Tenure  Act  (Act  of 
April  6,  1937,  P.  L.  213,  as  amended  by  the  Act  of  June  20,  1939,  P. 
L.  482). 

In  an  opinion  filed  by  us  on  November  21,  1940,  in  the  appeal  of 
Annabelle  Hornstein  we  held  that  the  Superintendent  of  Public  In- 
struction has  no  jurisdiction  under  the  Act  of  Assembly  in  cases 
involving  the  suspension  of  professional  employes.  This  same  con- 
clusion was  reached  by  the  Court  of  Common  Pleas  of  Philadelphia 
County  in  an  opinion  by  Judge  Allessandroni  in  the  appeal  of  Ruth 
Steinberg,  filed  to  No.  5079,  June  Term,  1940. 

For  the  reason  assigned  by  us  in  the  Annabelle  Hornstein  case  as 
well  as  an  authority  contained  in  the  opinion  of  the  court  in  the 
appeal  of  Ruth  Steinberg,  this  appeal  is  dismissed  for  lack  of  juris- 
diction. We  express  no  opinion  as  to  the  merits  of  this  case  or  as  to 
the  conclusions  which  might  be  reached  if  we  had  jurisdiction. 


151 


PENNSYLVANIA  DEPARTMENT  OF  PUBLIC  INSTRUCTION 


Appeal  of  Sadie  M.  Daher,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of 
School  Directors  of  Bridge- 
port Borough  School  District, 
Montgomery  County,  Pennsyl- 
vania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  37. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 


October  20,  1941. 


This  appeal  is  from  the  action  of  the  board  of  school  directors  of 
Bridgeport  Borough  School  District,  Montgomery  County,  dismissing 
the  appellant  as  a professional  employe  of  said  district  on  the  grounds 
of  incompetency  and  persistent  negligence. 

The  appellant  was  notified  of  the  charges  against  her  and  March 
10,  1941,  was  fixed  as  the  date  for  holding  a hearing  as  required  by 
the  Act  of  Assembly.  Hearings  were  held  on  eight  different  days  and 
the  transcript  of  the  testimony  comprises  577  typewritten  pages. 

The  only  question  for  our  determination  is  whether  the  evidence  of 
incompetency  and  persistent  negligence  was  sufficient  to  warrant  the 
board  of  school  directors  in  dismissing  the  appellant  from  her  position 
in  accordance  with  the  provisions  of  the  Teachers’  Tenure  Law  (Act 
of  April  6,  1937,  P.  L.  213,  as  amended  by  the  Act  of  June  20,  1939, 
P.  L.  482). 

From  the  testimony  it  appears  that  the  Superintendent  of  Schools 
of  the  Borough  of  Bridgeport  on  February  12,  1941,  recommended  to 
the  board  of  school  directors  that  the  appellant  be  dismissed  as  a 
teacher  in  the  high  school.  The  Superintendent’s  recommendation 
charged  that  she  lacked  ability  to  maintain  proper  discipline,  that  she 
was  unable  to  maintain  proper  pupil  interest  and  reaction,  that  she 
failed  to  plan  and  prepare  her  daily  class  work,  and  showed  no  im- 
provement or  willingness  to  improve  her  efficiency.  He  also  charged 
that  she  failed  to  carry  out  regulations  of  the  school  authorities  and 
neglected  her  own  duties,  that  she  failed  to  keep  proper  records  of 
tardiness  and  absence,  and  failed  to  make  proper  disposition  of  pupils’ 
bank  money. 

It  appears  further  that  the  appellant  had  been  rated  unsatisfactory 
by  the  district  superintendent  on  four  different  occasions  and  that 
the  appellant  was  notified  in  writing  by  the  district  superintendent 
in  each  case  of  the  unsatisfactory  rating.  These  letters  pointed  out 
the  deficiencies  and  weaknesses  of  the  appellant  and  suggested  meth- 
ods of  improving  herself  as  a teacher.  The  Teachers’  Tenure  Act, 
as  amended  June  20,  1939,  P.  L.  482,  provides  in  part  as  follows: 
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“In  determining  whether  a professional  employe  shall  be  dismissed  for 
incompetency,  the  professional  emplojm  shall  be  rated  by  an  approved  rat- 
ing system  which  shall  give  due  consideration  to  personality,  preparation, 
technique,  and  pupil  reaction,  in  accordance  with  standards  and  regulations 
for  such  scoring  as  defined  by  rating  cards  to  be  prepared  by  the  Depart- 
ment of  Public  Instruction  immediately  following  the  effective  date  of  this 
act,  * * *” 

This  condition  precedent  to  the  dismissal  of  a professional  employe 
on  the  ground  of  incompetency  was  properly  fulfilled. 

AYe  have  read  carefully  the  record  in  this  case  and  it  would  serve 
no  good  purpose  and  would  unduly  lengthen  this  opinion  to  recite  all 
of  the  testimony.  It  is  sufficient  to  say  that  we  are  convinced  that 
the  charges  made  by  the  Superintendent  of  Schools  are  fully  sub- 
stantiated by  the  testimony  of  the  various  witnesses  and  that  the 
board  of  school  directors  of  Bridgeport  Borough  School  District  was 
legally  justified  in  its  action. 


ORDER 

And  now,  this  twentieth  day  of  October,  1941,  the  appeal  of  Sadie 
M.  Daher  from  the  decision  of  the  board  of  school  directors  of  Bridge- 
port Borough  School  District  is  hereby  dismissed  and  the  action  of  the 
said  board  dismissing  her  as  a professional  employe  is  affirmed. 


Appeal  of  George  E.  Morris, 
a Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  Menallen 
Township  School  District.  Fay- 
ette County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  38. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  oj  Public  Instruction 

November  12,  1941. 

The  appellant  in  this  case  was  employed  by  the  Menallen  Town- 
ship School  District  as  a teacher  in  a one-room  school  containing  eight 
elementary  grades.  He  has  been  a teacher  for  twenty  years  but  the 
record  does  not  show  how  long  he  has  been  employed  by  this  district. 

On  August  7,  1941,  the  appellant  received  the  following  communica- 
tion from  his  board  of  school  directors: 

“The  Board  of  Education  of  Menallen  Township,  having  received  com- 
plaints from  parents  of  pupils  taught  by  you  at  Revere  School,  has  de- 
cided to  grant  you  a hearing  on  the  charges  of  ‘persistent  negligence.’ 
Such  a hearing  will  be  held  at  the  Revere  School  on  Wednesday,  August 
20th,  at  7:00  P.  M.  D.  S.  T.  You  will  present  yourself  to  hear  and  answer 
these  charges.” 
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A hearing  was  held  pursuant  to  the  foregoing  notice  and  at  that 
hearing  it  appears  from  the  transcript  of  the  testimony  that  a number 
of  witnesses  were  called  to  testify  against  the  appellant  but  none  of 
the  witnesses  were  sworn  nor  were  they  asked  to  take  any  oath.  After 
the  hearing,  the  board  of  school  directors  notified  the  appellant  in 
writing  that  he  was  dismissed. 

At  the  hearing  before  us  on  appeal  counsel  for  the  appellant  con- 
tended that  the  action  of  the  board  of  school  directors  was  invalid  for 
two  reasons:  first,  because  the  secretary  of  the  school  district  did  not 
furnish  him  with  a detailed  written  statement  of  the  charges  upon 
which  his  dismissal  was  based  and,  secondly,  because  the  testimony  of 
the  witnesses  against  him  was  not  taken  under  oath.  Both  of  these 
are  set  forth  as  requirements  in  Section  1205  (d)  and  (e)  of  the 
Teachers’  Tenure  Act  (Act  of  April  6,  1937,  P.  L.  213,  as  amended 
by  the  Act  of  June  20,  1939,  P.  L.  482). 

We  are  of  the  opinion  that  this  case  is  controlled  by  the  decision 
of  the  Superior  Court  of  Pennsylvania  in  Swink’s  Case,  132  Pa. 
Superior  Ct.  107.  In  that  case  Judge  Rhodes  said: 

“The  agreed  facts  described  appellant’s  conduct,  prior  to  her  marriage 
on  May  18,  1937,  in  some  detail,  and  left  no  room  for  doubt  that  the 
act  of  appellant,  which  was  the  subject  of  complaint  was  immoral.  Never- 
theless, the  procedure  for  the  dismissal  of  a professional  employe  of  a 
school  district  is  established  by  statute.  There  may  be  no  material  devia- 
tion from  these  procedural  requirements.  The  action  of  the  board  was  an 
attempted  dismissal  of  appellant.  The  agreed  facts  admitted  the  hiring 
of  appellant  as  a teacher  or  professional  employe  of  the  school  district, 
and  the  execution  of  a valid  contract  subsisting  at  the  time  of  appellant’s 
discharge.  The  burden  was  on  the  board  to  show  a proper  dismissal  of 
appellant;  and  she  was  entitled  to  the  benefit  of  every  right  secured  to  her 
by  the  School  Code,  Act,  of  1911,  as  amended  (24  PS  §1,  et  seq.).  Unless 
she  was  dismissed  in  the  prescribed  manner,  having  been  accorded  every 
right  secured  to  her  by  statute,  her  dismissal  was  illegal.  See  Snyder  v. 
Washington  Township  School  District,  117  Pa.  Superior  Ct.  448,  178  A.  312; 
Gerlach  v.  School  District  of  Little  Beaver  Township  et  al.,  119  Pa.  Superior 
Ct.  520,  180  A.  756. 

“The  record  fails  to  show  that  the  board  complied  with  the  requirements 
of  this  section  of  the  act.  The  board  notified  appellant,  on  November  23, 
1937,  that  by  action  of  the  board  on  November  22d,  she  had  been  dismissed, 
and  simultaneously  gave  her  notice  that  an  opportunity  had  been  granted 
to  her  to  meet  with  the  board  and  ‘show  cause  why  [she]  should  continue 
to  hold  [her]  teaching  position  under  this  Act.’  This  action  was  plainly 
contrary  to  the  provisions  of  the  statute,  which  requires  that  a detailed 
written  statement  of  the  charges,  and  written  notice  of  the  time  and  place 
of  hearing,  shall  be  given  by  the  board  to  the  professional  employe  before 
such  employe  is  dismissed  by  the  board.  Clearly,  what  the  board  did  here 
was  to  reverse  the  prescribed  procedure,  the  observance  of  which  is  not  a 
matter  of  discretion.  No  statutory  support  for  the  board’s  action  can  be 
found.  Appellant  was  not  obliged  to  prove  her  innocence  or  show  cause 
why  she  should  not  be  dismissed.  The  notice  of  November  23,  1937,  as  to  a 
hearing,  and  the  notice  of  December  11,  1937,  as  to  the  action  of  the  board  at 
its  meeting  on  December  6,  1937,  would  indicate  that  the  board  proceeded  on 
such  erroneous  assumptions,  or,  at  least,  failed  to  comprehend  appellant’s 
rights  and  the  board’s  limitations  under  the  Act  of  April  6,  1937,  P.  L.  213, 
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which  amends  the  Act  of  May  18,  1911,  P.  L.  309,  and  its  supplements.  As 
a result  of  such  non-compliance  with  the  provisions  of  the  statute,  the  board’s 
action  in  dismissing  appellant  was  illegal. 

:fc  Jji  ■%. 

“Our  appellate  courts  have  frequently  held  that  a valid  and  enforceable 
contract  between  a teacher  and  a school  district  could  be  created  only 
by  compliance  with  the  strict  requirements  of  the  statute.  Potts  v.  Penn 
Township  School  District,  supra;  Hawkins’  Petition,  supra;  Ickes  v. 
Costlow  et  ah,  127  Pa.  Superior  Ct.  180,  193  A.  287.  Likewise,  in  dis- 
missing a teacher,  an  observance  of  the  procedure  prescribed  is  mandatory. 
The  board  of  school  directors  cannot  be  relieved  of  the  consequences  of 
its  failure  to  observe  the  essential  statutory  requirements  in  dismissing 
a teacher  any  more  than  a teacher  can  be  relieved  from  showing  the  vital 
and  essential  elements  required  to  make  a valid  and  enforceable  contract 
between  the  teacher  and  the  school  district  when  such  teacher  seeks  to  en- 
force such  contractural  obligation.  The  procedure  which  the  board  adopted 
was  irregular  and  fatally  defective.  There  was  no  required  statement  of 
charges  before  dismissal,  no  proper  notice  of  hearing  before  dismissal,  and 
no  recording  on  the  minutes  how  each  member  voted  after  such  hearing. 
The  action  of  the  board,  and  the  affirmance  of  such  action  by  the  court 
below,  must  be  reversed  for  want  of  compliance  with  the  provisions  of  sec- 
tion 1205  of  the  School  Code,  Act  of  1911,  as  amended  (24  PS  §1126).” 

In  the  case  before  us  it  is  clear  that  the  provisions  of  the  Act  of 
Assembly  have  not  been  complied  with  and  the  action  of  the  board 
of  school  directors  accordingly  must  be  reversed. 

ORDER 

And  now,  this  twelfth  day  of  November,  1941,  the  action  of  the 
board  of  school  directors  of  Menallen  Township  School  District, 
Fayette  County,  dismissing  the  appellant  is  reversed  and  the  said 
board  is  directed  to  reinstate  him  as  a professionl  employe  of  said 
district. 


Appeal  of  Sara  T.  Walsh,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of  Pub- 
lic Education  of  the  School 
District  of  Philadelphia,  Penn- 
sylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction. 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  39. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

March  8,  1940. 

We  have  examined  carefully  the  appeal  of  Sara  T.  Walsh  from  the 
action  of  the  Philadelphia  Board  of  Education  pursuant  to  a reso- 
lution adopted  December  12,  1939,  reducing  salaries  of  certain  em- 
ployes of  the  Philadelphia  School  District  in  accordance  with  the 
provisions  of  the  Acts  of  Assembly  of  June  20,  1939,  P.  L.  479,  and 
June  24,  1939,  P.  L.  774. 
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Our  conclusion  is  that  the  Superintendent  of  Public  Instruction  does 
not  have  jurisdiction  in  this  case.  The  Teachers’  Tenure  Act  amending 
Sections  1205  and  1205-A  of  the  School  Code  provides  for  appeals  to 
the  Superintendent  of  Public  Instruction  in  those  cases  in  which  there 
has  been  an  improper  dismissal  or  demotion  of  a professional  employe. 
In  the  petition  for  the  appeal  which  has  been  filed  from  the  action  of 
the  Board  of  Public  Education  there  is  no  reference  to  any  improper 
dismissal  or  demotion  of  Miss  Walsh  within  the  provisions  of  the 
Teachers’  Tenure  Act. 


We  have  been  advised  that  an  action  in  assumpsit  has  been  filed 
to  recover  the  salary  provided  in  Miss  Walsh’s  contract.  It  is  our 
opinion  that  the  question  raised  in  the  appeal  to  this  Department 
should  properly  be  disposed  of  by  the  said  action  now  pending  in  the  j 1 
Municipal  Court  in  Philadelphia.  ! 1 


Appeal  of  Mary  Jane  Sinton, 
a Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  Cass  Town- 
ship School  District,  Schuylkill 
County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl-  j 
vania,  No.  40. 


OPINION 


3 

I' 
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FRANCIS  B.  HAAS 


Superintendent  of  Public  Instruction 

December  23,  1941. 

The  appeal  in  this  case  is  from  the  action  of  the  board  of  school 
directors  of  the  School  District  of  Cass  Township,  Schuylkill  County, 
Pennsylvania,  in  dismissing  the  appellant  from  a position  as  teacher 
in  the  district  on  the  ground  of  persistent  negligence. 

From  the  record  in  this  case  as  taken  at  the  hearing  before  the 
board  of  school  directors  it  appears  that  the  appellant  has  been  an 
employe  of  the  Cass  Township  School  District  for  twelve  years  and 
was  given  a professional  employe’s  contract  as  provided  by  the 
Teachers’  Tenure  Act  (Act  of  April  6,  1937,  P.  L.  213,  as  amended  by 
the  Act  of  June  20,  1939,  P.  L.  482). 

On  January  4,  1941,  the  board  of  school  directors  of  Cass  Township 
adopted  a resolution  which  required  all  professional  employes  to  be 
and  remain  bona  fide  residents  within  the  territorial  limits  of  the  Cass 
Township  School  District  during  thei  term  of  their  employment.  On 
February  1,  1941,  the  board  amended  its  resolution  of  January  4 
1941,  by  adding  thereto  the  following: 


H 
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“Therefore,  Be  It  Resolved,  That  all  professional  employes,  within  the 
meaning  of  the  term  as  stated  in  the  Teachers’  Tenure  Act,  shall  and  must 
become  bona  fide  residents  within  the  territorial  limits  of  the  said  School 
District  on  or  before  June  1,  1941,  and  remain  bona  fide  residents  of  said 
School  District  during  the  term  of  their  employment.” 

All  of  the  professional  employes,  including  the  appellant,  received 
notice  of  this  resolution  of  the  school  board. 

At  the  time  this  resolution  was  adopted,  the  appellant  was  not 
residing  within  the  territorial  limits  of  the  school  district  of  Cass 
Township.  On  July  19,  1941,  the  appellant,  not  having  become  a 
resident  of  the  territorial  limits  of  Cass  Township  School  District,  the 
board  of  school  directors  adopted  a resolution  charging  the  appellant 
with  wilful  and  persistent  negligence  in  not  complying  with  the  regu- 
lation of  the  board  requiring  her  to  establish  a residence  within  the 
district  and  notified  her  that  a meeting  would  be  held  on  August  9, 
1941,  for  a hearing  on  the  charge.  Following  the  hearing  at  which 
the  appellant  appeared  and  testified  in  her  own  behalf,  the  board 
voted  to  dismiss  her  as  a professional  employe  and  this  appeal 
followed. 

Counsel  for  the  appellant  admits  in  his  brief  filed  with  the  Super- 
intendent of  Public  Instruction  that  the  regulation  adopted  by  the 
board  on  January  4 and  amended  on  February  1,  1941,  is  reasonable 
and  that  the  board  of  school  directors  had  authority  to  adopt  such  a 
regulation.  The  Supreme  Court  of  Pennsylvania  in  the  case  of  Jones 
v.  Kulpmont  Borough  School  District,  333  Pa.  581,  has  held  that  a 
board  regulation  requiring  teachers  to  be  residents  of  the  district 
would  be  a reasonable  requirement  and  that  violation  of  the  regula- 
tion would  constitute  a ground  for  dismissal.  The  Superintendent  of 
Public  Instruction  also  has  held  that  such  regulations  are  reasonable  in 
the  appeal  of  John  Shelesky,  Opinion  No.  14,  dated  September  12, 
1940.  Counsel  for  the  appellant  contends,  however,  that  the  board 
has  proceeded  in  such  a manner  to  enforce  the  regulation  as  to  render 
it  unreasonable  and  that,  therefore,  by  reason  of  its  application,  and 
not  by  its  adoption,  the  regulation  is  unreasonable  in  this  particular 
case.  With  this  position  of  counsel  for  the  appellant  we  agree.  It 
appears  that  houses  within  the  territorial  limits  of  the  school  district 
wffiich  were  suitable  and  in  which  a school  district  would  expect  its 
teachers  to  live  were  difficult  to  obtain.  The  appellant  testified  that 
she  had  talked  to  various  individuals  in  an  effort  to  obtain  a residence 
in  Cass  Township.  She  also  testified  that  there  was  no  real  estate 
agent  to  whom  she  could  go  but  that  she  did  write  to  the  real  estate 
agent  of  the  Reading  Coal  and  Iron  Company  at  Pottsville  but  received 
no  reply.  Being  unable  to  obtain  a residence  in  Cass  Township,  she 
wrote  a letter  on  May  23,  1941,  to  the  school  board  in  which  she 
stated  that  she  had  not  been  able  to  find  accommodations  within  the 
school  district  for  her  family  as  there  did  not  seem  to  be  a house 
available.  She  stated  that  she  was  willing  to  comply  with  the  reso- 
lution requiring  her  to  move  into  the  district  and  asked  permission 
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to  maintain  her  present  home  outside  the  district  until  accommodations 
could  be  secured. 

When  school  closed  on  June  28,  she  left  Cass  Township  and  went 
to  live  with  her  husband  during  the  summer  at  Langley  Field  in 
Virginia  where  he  was  an  officer  in  the  Air  Corps.  While  there  she 
received  a letter  dated  July  7,  1941,  from  the  Supervising  Principal 
of  the  Cass  Township  schools  advising  her  that  the  Philadelphia  and 
Reading  Coal  and  Iron  Company  had  informed  him  that  its  land 
agent  had  a house  at  Pine  Knot  (within  the  district)  and  stated 
further  that  the  board  desired  an  answer  as  to  her  intention  of  mov- 
ing into  this  house  on  or  before  July  12,  1941.  On  July  10  the  ap- 
pellant wrote  to  the  secretary  of  the  school  board  stating  that  the 
delay  in  answering  the  letter  of  July  7 was  due  to  the  fact  that  the 
letter  had  been  sent  to  her  home  in  Pennsylvania  and  then  forwarded 
to  her  at  Langley  Field,  Virginia.  She  stated  further  that  it  would  be 
a hardship  upon  her  to  go  to  Pennsylvania  at  that  time  to  inspect  a 
house  but  if  this  house  or  any  other  suitable  house  was  vacant  when 
she  returned  to  Pennsylvania  for  the  opening  of  school,  she  would  be 
glad  to  make  her  decision  at  that  time.  She  also  brought  to  the 
attention  of  the  school  board  the  fact  that  she  had  applied  for  a 
leave  of  absence  and  that  no  action  had  been  taken  as  yet  by  the 
board. 

Upon  receipt  of  the  foregoing  letter  the  school  board,  on  July  19, 
1941,  preferred  the  charge  of  persistent  negligence  against  the  ap- 
pellant and  the  hearing  in  this  case  followed. 

At  the  hearing  the  appellant  testified  that  she  was  not  well  at  the 
time  she  received  the  letter  of  July  7 and  the  trip  would  have  been 
a hardship  on  her  at  that  time.  She  further  testified  that  she  was 
willing  to  become  a resident  of  Cass  Township  School  District. 

In  view  of  the  apparent  difficulty  of  obtaining  a suitable  residence 
in  Cass  Township,  which  is  not  denied  by  the  school  board,  the 
appellant’s  illness  and  absence  from  the  State  when  the  one  report 
of  an  available  house  was  sent  to  her  and  the  record  of  her  corre- 
spondence with  the  board  relative  to  obtaining  a residence,  it  appears 
that  the  board  was  unreasonable  in  its  enforcement  of  this  regulation 
and  should  have  waited  at  least  until  the  appellant  returned  to  Penn- 
sylvania at  the  beginning  of  the  school  term  before  dismissing  her 
for  failure  to  comply  with  the  regulation.  The  school  board  took  a 
rather  narrow  view  of  the  situation  involving  the  wife  of  an  officer  of 
the  Army  in  active  training  in  a national  emergency.  It  does  not  seem 
reasonable  to  regard  the  attitude  of  the  appellant  in  this  matter  as 
falling  within  the  designation  of  persistent  negligence  as  that  term 
is  used  in  the  act  of  Assembly.  This  is  particularly  true  where,  as  it 
appears  here,  there  was  still  pending  before  the  board  of  school 
directors  a request  for  leave  of  absence  upon  which  the  board  had 
taken  no  action. 
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ORDER 

And  now,  this  twenty-third  day  of  December,  1941,  the  decision  of 
the  board  of  school  directors  of  Cass  Township  School  District  dis- 
missing Mary  Jane  Sinton  as  a professional  employe  is  reversed  and 
the  board  is  directed  to  reinstate  her  as  an  employe  of  the  district  as 
of  the  date  of  her  dismissal  by  the  board.  It  is  further  ordered  that 
within  sixty  days  from  the  date  of  this  order  the  appellant  shall 
comply  with  the  regulation  of  the  board  of  school  directors  and  estab- 
lish a residence  within  the  territorial  limits  of  Cass  Township  School 
District,  unless,  for  cause  shown,  a suitable  residence  cannot  be  ob- 
tained in  said  district. 


Appeal  of  Ursula  Cunningham 
Leahey,  a Professional  Em- 
ploye, from  a decision  of  the 
Board  of  School  Directors 
of  Dunmore  Borough  School 
District,  Lackawanna  County, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  41. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  oj  Public  Instruction 

December  23,  1941. 

This  is  the  appeal  of  Mrs.  Ursula  C.  Leahey,  nee  Cunningham,  a 
professional  employe  of  the  School  District  of  the  Borough  of  Dun- 
more,  Lackawanna  County,  Pennsylvania,  from  a decision  of  the 
board  of  school  directors  of  that  district  dismissing  her  as  a profes- 
sional employe  on  a charge  of  persistent  negligence. 

From  the  record  in  this  case,  it  appears  that  the  appellant  has  been 
an  employe  of  the  School  District  of  the  Borough  of  Dunmore  for 
seventeen  consecutive  years  and  is  the  holder  of  a professional  em- 
ploye’s contract  as  provided  in  the  Teachers’  Tenure  Act  (Act  of 
April  6,  1937,  P.  L.  213,  as  amended  by  the  Act  of  June  20,  1939, 
P.  L.  482). 

While  teaching  in  her  school  on  January  6,  1941,  she  was  stricken 
with  a heart  attack.  She  was  taken  to  her  home  and  was  confined 
there  for  approximately  two  weeks.  At  the  appellant’s  request,  her 
sister,  Rose  Cunningham,  who  is  also  a teacher  in  the  schools  of 
Dunmore,  notified  the  office  of  the  superintendent  of  schools  that  her 
sister  would  not  be  able  to  teach  and  requested  that  a substitute  be 
assigned  to  her  sister’s  duties.  About  January  21,  1941,  the  appellant 
returned  to  her  school  and  about  the  last  day  of  January,  1941,  she 
was  again  taken  ill.  Her  sister  testified  that  immediately  thereafter 
she  called  the  home  of  Mr.  Flannelly,  a member  of  the  board  of  school 
directors,  and  notified  him  that  her  sister  had  become  ill  again.  Miss 
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Cunningham  further  testified  that  this  was  the  usual  and  customary 
procedure  for  teachers  to  follow  in  case  of  illness  and  was  according 
to  instructions  issued  by  their  principal. 

It  further  appears  from  the  testimony  that  at  the  time  the  appellant 
suffered  a heart  attack  she  was  pregnant  and  her  physician  testified 
that  she  expected  her  child  to  be  born  on  or  about  April  13,  1941.  The 
physicians  and  surgeons  further  testified  that  because  of  the  condi- 
tion of  the  appellant’s  heart  it  was  necessary  for  them  to  perform  a 
Caesarean  operation  on  March  18,  1941.  After  the  child  was  born, 
the  appellant  did  not  return  to  her  duties  because  her  physicians 
would  not  permit  her  to  do  so.  They  stated,  however,  that  they  did 
not  advise  Mrs.  Leahey  that  she  would  be  unable  to  teach  for  the 
remainder  of  the  term. 

On  June  24,  1941,  the  board  of  school  directors,  without  furnishing 
the  appellant  with  any  written  statement  of  the  charges  against  her, 
adopted  the  following  resolution: 

“Motion,  Flannelly;  seconded,  McIntyre:  That  Mrs.  Ursula  Leahey  be 
dismissed  as  a teacher  for  continued  absence  and  failure  to  report  for  duty 
without  obtaining  a leave  of  absence  from  the  Board;  due  legal  notice  to 
be  given.  Roll  call:  Scott,  yes;  McIntyre,  yes;  Flannelly,  yes;  Bevelock, 
yes;  Zarick,  absent;  Monahan,  no;  Ruddy,  yes.” 

On  July  1 a letter  was  mailed  to  the  appellant,  signed  by  the  presi- 
dent and  the  secretary  of  the  school  board,  notifying  her  that  her 
contract  had  been  terminated  by  a vote  of  the  school  board.  The 
letter  then  stated  that  if  the  appellant  wished  to  present  any  evidence 
or  desired  a hearing,  she  could  present  herself  to  the  school  board 
on  July  15,  1941,  at  eight  o’clock  p.  m. 

Section  1205  (d)  of  the  School  Code  provides  in  part  as  follows: 

“Before  any  professional  employe  having  attained  a status  of  permanent 
tenure  is  dismissed  * * * the  secretary  of  the  school  district  shall  furnish 
such  professional  employe  with  a detailed  written  statement  of  the  charges 
upon  which  his  or  her  dismissal  or  refusal  of  reelection  is  based,  together 
with  a written  notice  signed  by  the  president  and  attested  by  the  secretary 
of  the  board  of  school  directors  of  a time  and  place  when  and  where  such 
professional  employe  will  be  given  an  opportunity  to  be  heard  either  in  per- 
son or  by  counsel,  or  both,  before  the  board  of  school  directors.” 

Section  1205  (f)  of  the  School  Code  provides  as  follows: 

“After  fully  hearing  the  charges  or  complaints  and  hearing  all  witnesses 
produced  by  the  board  and  the  person  against  whom  the  charges  are  pend- 
ing, and  after  full,  impartial  and  unbiased  consideration  thereof,  the  board 
of  school  directors  (or  board  of  public  education)  shall  by  a two-thirds  vote 
of  all  the  members  thereof,  to  be  recorded  by  roll  call,  determine  whether  or 
not  such  charges  or  complaints  have  been  sustained  and  whether  the  evidence 
substantiates  such  charges  and  complaints,  and  in  accordance  with  such  de- 
termination shall  discharge,  demote  or  refuse  to  reelect  or  retain  such  pro- 
fessional employe  or  shall  dismiss  the  complaint.” 

Such  departure  from  the  prescribed  procedure  as  was  followed  by 
the  school  board  in  this  case  had  been  condemned  by  the  Superior 
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Court  of  Pennsylvania  in  Swink’s  Case,  132  Pa.  Superior  Ct.  107.  It 
is  apparent  that  in  the  present  case  the  board  first  dismissed  the 
teacher  and  notified  her  afterward. 

In  the  case  of  Kathryn  F.  Snyder,  a professional  employe  of  the 
School  District  of  Ambridge  Borough,  Beaver  County,  Pennsylvania, 
decided  by  us  on  October  15,  1941  (Opinion  of  the  Superintendent 
of  Public  Instruction  No.  35),  the  board  of  school  directors  adopted 
rules  and  regulations  governing  leaves  of  absence  for  maternity  pur- 
poses. It  was  the  professional  employe’s  failure  to  abide  by  these 
regulations  which  caused  us  to  hold  that  she  had  persistently  and 
wilfully  violated  the  School  Laws  and  not  the  fact  that  she  was  unable 
to  teach  because  of  childbirth. 

The  testimony  does  not  disclose  that  the  board  of  school  directors 
of  the  Borough  of  Dunmore  had  any  rules  or  regulations  for  the 
procedure  to  be  followed  by  teachers  in  cases  of  either  illness  or  preg- 
nancy. It  appears  that  the  steps  taken  by  the  appellant  through  her 
sister  in  notifying  the  proper  officials  were  customary  and  usual.  It 
is  true  that  the  appellant  did  not  advise  the  board  that  she  was 
pregnant  and  had  given  birth  to  a child  but  the  board  has  not  shown 
that  there  is  any  requirement  that  the  appellant  do  so.  The  Legisla- 
ture did  not  deem  it  wbse  to  make  pregnancy  one  of  the  causes  for  dis- 
missal nor  is  there  anything  in  the  School  Code  requiring  a teacher  to 
apply  for  a leave  of  absence  in  such  cases. 

The  testimony  of  the  secretary  of  the  board  of  school  directors 
indicates  that  the  dismissal  action  was  taken  against  the  appellant 
because  this  Department  had  advised  the  board  to  reduce  its  teaching 
staff  if  it  wished  to  receive  financial  assistance  from  the  Common- 
wealth. Apparently  the  board,  in  order  to  qualify  for  special  financial 
aid,  sought  to  dismiss  this  teacher  on  the  ground  of  persistent  negli- 
gence so  as  to  avoid  the  suspension  of  teachers  with  less  service  than 
the  appellant.  The  Teachers’  Tenure  Act  provides  a method  for  re- 
ducing the  teaching  staff  in  proper  cases  by  placing  teachers  upon  a 
suspended  list  according  to  their  ratings  and  seniority  and  not  by 
dismissal. 

Counsel  for  the  board  has  relied  upon  the  case  of  Hetkowski  v. 
Dickson  City  School  District,  141  Pa.  Superior  Ct.  526.  A reading  of 
that  case,  however,  discloses  that  it  was  an  action  brought  to  recover 
the  salary  of  an  employe  of  a school  board  who  did  not  come  within 
the  definition  of  a professional  employe  under  the  Teachers’  Tenure 
Act.  The  employe  in  that  case  w^as  a clerk  and  was  unmarried  at 
the  time  she  became  pregnant.  On  page  530  of  that  opinion  the 
Court  said: 

“In  determining  whether  the  judgment  in  favor  of  the  defendant  was  prop- 
erly entered  in  this  case  it  must  be  borne  in  mind  that  this  is  an  action  for 
damages  for  the  alleged  breach  of  a contract  of  employment  and  is  not  a 
proceeding,  as  in  Swink’s  Case,  supra,  to  reestablish  the  status  of  plaintiff 
as  an  employe  of  the  school  district.” 
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We  believe  that  language  disposes  of  the  position  relied  upon  by  the 
board  of  school  directors. 

ORDER 

And  now,  this  twenty-third  day  of  December,  1941,  the  action  of 
the  board  of  school  directors  of  Dunmore  Borough  School  District  dis- 
missing Ursula  Cunningham  Leahey  as  a professional  employe  is  re- 
versed and  the  board  of  school  directors  is  ordered  to  reinstate  her  as  a 
professional  employe  of  said  district. 


Appeal  of  Francis  A.  Clifford, 
a Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  Wilkes- 
Barre  City  School  District, 
Luzerne  County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  42. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  oj  Public  Instruction 

December  23,  1941. 

On  November  28,  1941,  there  was  received  in  the  office  of  the  Super- 
intendent of  Public  Instruction,  by  registered  mail,  an  appeal  petition 
of  Francis  A.  Clifford,  a professional  employe  of  the  Wilkes-Barre 
School  District.  The  postmarks  on  the  envelope  in  which  the  petition 
was  enclosed  show  that  it  was  mailed  in  Wilkes-Barre  under  date  of 
November  26,  1941,  and  received  in  the  Harrisburg  Post  Office  on 
November  28,  1941. 

Paragraph  3 of  the  appeal  petition  reads  as  follows: 

“That  the  said  Francis  A.  Clifford  received  notice  by  registered  mail  on 
October  22nd,  1941,  of  the  action  of  said  Board  purporting  to  terminate  the 
said  contract.” 

Section  1205  (j)  of  the  Teachers’  Tenure  Act  (Act  of  April  6,  1937, 
P.  L.  213,  as  amended  by  the  Act  of  June  20,  1939,  P.  L.  482)  pro- 
vides as  follows: 

“In  case  the  professional  employe  concerned  considers  him  or  herself 
aggrieved  by  the  action  of  the  board  of  school  directors  (or  board  of  public 
education),  an  appeal  by  petition,  setting  forth  the  grounds  of  such  appeal, 
may  be  taken  to  the  Superintendent  of  Public  Instruction  at  Harrisburg. 
Such  appeal  shall  be  filed  within  thirty  (30)  days  of  receipt  by  registered  mail 
of  the  written  notice  of  the  decision  of  the  board,  and  a copy  of  such  appeal 
shall  be  served  by  registered  mail  on  the  secretary  of  the  school  board  (or 
board  of  Public  Education).” 

The  affidavit  to  the  appeal  petition  taken  by  the  petitioner’s  attorney 
acting  for  the  petitioner  shows  that  the  petition  was  sworn  to  on 
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November  26,  1941.  The  petition  shows  on  its  face,  therefore,  that  the 
appeal  was  taken  more  than  thirty  days  after  receipt  by  the  appellant 
of  the  written  notice  of  the  decision  of  the  board,  contrary  to  the 
mandatory  provision  of  the  act  of  assembly  set  forth  above,  and 
accordingly  must  be  dismissed. 


ORDER 

And  now,  this  twenty-third  day  of  December,  1941,  the  above  ap- 
peal is  hereby  dismissed. 


Appeal  of  Helen  C.  Hines,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of  School 
Directors  of  the  School  District 
of  the  Borough  of  Dunmore, 
Lackawanna  County,  Pennsyl- 
vania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  43. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

January  14,  1942. 

The  facts  presented  by  this  appeal  are  somewhat  similar  to  those 
which  were  contained  in  the  appeal  of  Gertrude  Roller  Brown  decided 
by  the  Superintendent  of  Public  Instruction  on  January  23,  1940,  in 
Opinion  No.  4.  In  that  case  the  board  of  school  directors  of  the  City 
of  Bethlehem  abolished  the  department  of  dental  hygiene  in  which 
the  appellant  had  been  employed  as  oral  hygienist  and  dismissed  the 
appellant.  We  held  in  that  case  that  the  appellant  was  a professional 
employe  entitled  to  all  the  rights  and  privileges  of  the  Teachers’ 
Tenure  Act,  that  the  action  of  the  board  of  school  directors  of  the 
City  of  Bethlehem  was  improper  and  directed  the  reinstatement  of  the 
professional  employe. 

In  the  present  case,  the  appellant  was  employed  in  1936  as  a 
librarian  and  given  a professional  employe’s  contract  with  the  school 
district  of  Dunmore.  She  held  a certificate  issued  by  this  Department 
to  teach  English  and  social  studies  and  to  act  as  teacher-librarian. 
On  July  8,  1941,  the  board  of  school  directors  of  the  Borough  of 
Dunmore  voted  to  abolish  the  librarian’s  department  and  on  August 
14  notified  the  appellant  that  it  was  necessary  to  dismiss  her  a^ 
librarian  because  the  Department  of  Public  Instruction  had  insisted 
that  all  appropriations  for  a librarian  be  cancelled.  The  appellant  was 
notified  further  that  a hearing  would  be  held  on  August  26,  1941,  at 
which  time  the  board  would  state  its  position  to  her  and  give  her  an 
opportunity  to  be  heard  before  the  dismissal  would  become  effective. 
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At  the  hearing,  which  was  adjourned  to  September  16,  1941,  the  school 
board  offered  in  evidence  testimony  to  the  effect  that  because  of 
financial  difficulties  it  had  applied  to  the  Superintendent  of  Public 
Instruction  in  1940  for  financial  aid  in  carrying  out  its  educational 
program.  The  Superintendent  of  Public  Instruction  allocated  to  the 
district  the  sum  of  $45,000  to  be  used  for  the  payment  of  teachers’ 
salaries,  conditioned  upon  the  board’s  effecting  certain  economies 
recommended  by  the  Superintendent  of  Public  Instruction.  One  of 
these  conditions  was  that  no  money  be  spent  for  librarians’  salaries, 
books,  repairs  or  replacements,  and  the  board  held  that  the  dismissal 
of  the  appellant  was  in  accordance  with  this  condition. 

Counsel  for  the  board  of  school  directors  has  relied  upon  the  de- 
cision of  the  Supreme  Court  of  Pennsylvania  in  the  case  of  Ehret  v. 
Kulpmont  School  District,  333  Pa.  518,  to  sustain  the  contention  that 
where  a department  has  been  abolished,  the  employes  therein  may  be 
dismissed.  This  case,  however,  was  decided  by  the  Supreme  Court 
prior  to  the  passage  of  the  1939  amendment  to  the  Teachers’  Tenure 
Act  (Act  of  April  6,  1937,  P.  L.  213,  as  amended  by  the  Act  of  June 
20,  1939,  P.  L.  482).  Since  the  passage  of  that  amendment,  professional 
employes  who  have  attained  tenure  status  can  be  dismissed  for  the 
following  reasons  only:  immorality,  incompetency,  intemperance, 

cruelty,  persistent  negligence,  mental  derangement,  and  persistent  and 
wilful  violation  of  the  School  Laws  of  this  Commonwealth.  Prior  to 
the  enactment  of  the  1939  amendment,  an  additional  cause  for  dis- 
missal was  included  in  the  act,  namely,  “substantial  decrease  in  the 
number  of  pupils  or  students  due  to  natural  causes.”  This,  however, 
was  eliminated  by  the  amendment  in  1939.  It  was  on  this  ground 
that  the  case  of  Ehret  v.  Kulpmont  School  District,  supra,  was  de- 
cided. The  other  cases  cited  by  counsel  for  the  board  of  school  direc- 
tors either  were  decided  before  the  enactment  of  the  1939  amendment 
to  the  Teachers’  Tenure  Act,  or  as  in  the  case  of  Crist  v.  Rayne  Town- 
ship School  District,  21  A.  2d  417,  although  decided  after  the  1939 
amendment,  were  based  upon  facts  that  arose  prior  to  that  amend- 
ment. The  concluding  paragraph  of  the  opinion  of  the  Superior  Court 
in  that  case  is  as  follows: 

“The  case  of  Bragg  v.  Swarthmore  School  Dist.,  337  Pa.  363,  11  A.  2d  152, 
relied  on  by  the  appellant,  does  not  apply  to  this  case,  for  it  arose  under  the 
later  Act  of  June  20.  1939,  P.  L.  482,  24  P.  S.  Sec.  1121,  1126,  1126.1,  which 
took  away  from  school  boards  the  right  to  terminate  a contract  with  a pro- 
fessional employe  because  of  a substantial  decrease  in  the  number  of  pupils 
due  to  natural  causes  (Jones  v.  Holes,  supra,  334  Pa.  page  544,  6 A.  2d  102), 
and  limited  their  action  in  such  cases  to  suspension  of  the  employe.” 

It  is  our  opinion,  therefore,  that  the  power  of  the  board  of  school 
directors  is  limited  to  suspension  of  the  appellant  and  that  in  dis- 
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missing  her  the  board  of  school  directors  of  the  Dunmore  Borough 
School  District  exceeded  its  authority. 

While  it  is  true  that,  as  a condition  to  a grant  of  special  financial 
assistance  to  the  School  District  of  Dunmore  we  required  the  board 
to  discontinue  the  position  of  librarian,  we  did  not  undertake  to  desig- 
nate what  teacher  should  be  suspended  as  a result  of  this  curtailment. 
It  was  the  duty  of  the  board  to  follow  the  procedure  for  curtailment 
of  the  educational  program  set  forth  in  the  act. 

ORDER 

And  now,  this  fourteenth  day  of  January,  1942,  the  decision  of  the 
board  of  school  directors  of  the  School  District  of  Dunmore  Borough 
dismissing  Helen  C.  Hines  as  a professional  employe  is  reversed  and 
the  said  board  is  directed  to  reinstate  her  as  a professional  employe  of 
said  district. 


Appeal  of  Charles  Karlovich, 
a Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  the  School 
District  of  Mount  Carmel  Town- 
ship, Northumberland  County, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  44. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  oj  Public  Instruction 

January  23,  1942. 

On  December  8,  1941,  Charles  Karlovich  filed  with  the  Superin- 
tendent of  Public  Instruction  an  appeal  alleging  that  the  board  of 
school  directors  of  Mount  Carmel  Township  School  District,  North- 
umberland County,  Pennsylvania,  had  reduced  his  salary  from  $2,100 
per  year  to  $1,600  per  year,  and  that  he  had  not  consented  thereto 
nor  had  he  been  accorded  a hearing  by  the  board  of  school  directors, 
all  of  which  he  contends  is  contrary  to  Section  1205-A  of  the  Teachers’ 
Tenure  Act  (Act  of  April  6,  1937,  P.  L.  213). 

A hearing  on  the  appeal  petition  was  fixed  by  the  Superintendent 
of  Public  Instruction  for  December  18,  1941,  and  notice  thereof  was 
sent  to  all  parties  in  interest.  At  that  hearing  counsel  for  the  ap- 
pellant and  counsel  for  the  board  of  school  directors  were  in  agree- 
ment as  to  the  following  facts:  that  the  appellant  was  employed  by 
the  board  of  school  directors  of  Mount  Carmel  Township,  North- 
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umberland  County,  beginning  with  the  school  term  1934-1935;  that  on 
September  7,  1939,  a contract  was  entered  into  between  the  appellant 
and  the  school  district  providing  for  a salary  of  $2,100  per  year;  that 
on  the  reverse  side  of  this  contract  a stipulation  was  placed  which 
attempted  to  explain  that  the  total  compensation  of  $2,100  included 
the  sum  of  $350  for  coaching  the  football  team  and  $150  for  coaching 
the  basketball  team;  and  that  on  September  13,  1941,  the  appellant 
was  advised  that  the  board  had  relieved  him  of  his  coaching  duties 
and  had  reduced  his  salary  to  $1,600  per  year. 

Counsel  for  the  board  of  school  directors  admits  that  a hearing 
before  the  board  of  school  directors  was  refused  and  assigns  as  the 
reason  for  the  refusal  the  contention  that  the  board  had  a right  to 
discontinue  the  coaching  activities  and  to  deduct  from  the  total  com- 
pensation provided  on  the  face  of  the  contract  the  sum  of  $500  which 
was  the  portion  of  the  salary  designated  as  compensation  for  these 
activities.  By  this  refusal  to  grant  a hearing  before  the  local  board  of 
school  directors,  the  appellant  was  denied  an  opportunity  to  establish 
a record  which  could  be  placed  before  the  Superintendent  of  Public 
Instruction. 

In  the  case  of  Wilson  v.  Upper  Tyrone  Township  School  District 
decided  by  the  Superintendent  of  Public  Instruction  on  December  6, 
1940,  Opinion  No.  22,  and  in  the  case  of  Truscott  v.  Jermyn  Borough 
School  District  decided  by  the  Superintendent  of  Public  Instruction 
on  June  23,  1941,  Opinion  No.  32,  it  was  held  that  the  board  of  school 
directors  should  have  granted  a hearing  in  order  to  enable  the  ap- 
pellant to  establish  a record  which  could  be  placed  before  the  Super- 
intendent of  Public  Instruction  to  present  for  his  consideration  the 
pertinent  facts  upon  which  he  could  base  his  opinion.  The  issues  in 
the  Wilson  case  and  in  the  Truscott  case  were  similar  to  those  in  the 
case  now  before  us.  Counsel  for  the  board  admits  that  the  action  of 
the  board  results  in  a $500  reduction  in  the  annual  compensation  of 
the  appellant.  We  are  obliged  to  conclude,  therefore,  as  in  the  former 
cases,  that,  without  having  before  us  a record  setting  forth  the  facts 
justifying  a finding  by  the  board  of  school  directors  that  the  ap- 
pellant had  not  been  demoted  in  salary,  we  are  unable  to  reach  a 
conclusion  that  there  had  been  no  demotion. 

ORDER 

And  now,  this  twenty-third  day  of  January,  1942,  it  is  ordered  that 
the  board  of  school  directors  of  Mount  Carmel  Township  School  Dis- 
trict shall  rescind  its  action  in  reducing  the  salary  of  the  appellant 
and  if  the  board  believes  it  has  legal  grounds  for  reducing  his  salary 
it  shall  then  proceed  to  conduct  a hearing  in  accordance  with  the  pro- 
visions of  the  Teachers’  Tenure  Act. 
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Appeal  of  Margaret  Bryan,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of  School 
Directors  of  Jennerstown  Bor- 
ough School  District,  Somerset 
County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  45. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 


February  10,  1942. 


This  is  an  appeal  to  the  Superintendent  of  Public  Instruction  by 
Margaret  Bryan  from  a decision  of  the  board  of  school  directors  of 
Jennerstown  Borough  School  District,  Somerset  County,  Pennsyl- 
vania, dismissing  the  appellant  as  a professional  employe  of  said  dis- 
trict on  the  ground  of  incompetency.  No  questions  of  law  are  in- 
volved, the  only  question  being  whether,  under  all  the  evidence,  the 
board  of  school  directors  was  warranted  in  dismissing  the  appellant 
from  her  position  as  a teacher  in  the  Jennerstown  Borough  School 
District  in  accordance  with  the  provisions  of  the  Teachers’  Tenure 
Law  (Act  of  April  6,  1937,  P.  L.  213,  as  amended  by  the  Act  of  June 
20,  1939,  P.  L.  482). 

The  transcript  of  the  testimony  in  this  case  contains  over  two 
hundred  pages.  The  testimony  on  behalf  of  the  board  of  school  direc- 
tors consists  principally  of  that  of  Dr.  Guy  N.  Hartman,  Superin- 
tendent of  Somerset  County  Schools,  and  Clarence  C.  Shaffer,  the 
Assistant  County  Superintendent. 

Doctor  Hartman  testified  that  he  had  been  County  Superintendent 
of  Schools  since  1934;  that  his  office  maintained  an  approved  rating 
system  as  required  by  the  Teachers’  Tenure  Act,  and  that  he  had  rated 
the  appellant  unsatisfactory  for  the  year  1939-1940  and  for  the  year 
1940-1941.  A copy  of  the  rating  card  for  the  year  1939-1940,  together 
with  a letter  accompanying  the  same  and  explaining  the  criticism  of 
her  teaching,  was  furnished  to  the  appellant.  He  testified  that  his 
rating  was  based  upon  his  own  observations  made  during  several  visits 
as  well  as  upon  the  results  from  the  observations  of  his  assistant, 
Mr.  Shaffer. 

It  appears  from  the  testimony  that  the  appellant  is  forty  years  of 
age  and  has  had  nineteen  years  of  experience  as  a public  school 
teacher.  She  is  a widow  and  the  mother  of  two  children. 

Following  the  unsatisfactory  report  made  by  the  County  Superin- 
tendent of  Schools  at  the  close  of  the  school  year  1939-1940,  the  board 
of  school  directors  discussed  the  rating  of  the  appellant  and  after 
appropriate  action  was  taken  by  the  board,  a letter  was  sent  to  the 
appellant  by  the  secretary  of  the  board  asking  her  to  resign  because 
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of  the  unsatisfactory  rating.  The  appellant  requested  the  board  to 
reconsider  its  action  and  give  her  an  opportunity  to  acquire  a satis- 
factory rating.  At  a meeting  of  the  board  of  school  directors  held  on 
August  13,  1940,  action  was  taken  to  withhold  the  institution  of  any 
proceedings  to  terminate  the  appellant’s  contract  and  to  permit  her 
to  continue  her  duties  for  another  term  of  four  and  one-half  months 
from  the  opening  of  school,  provided  the  appellant  would  resign  at 
the  end  of  that  period  upon  the  request  of  the  school  board  if  her 
work  continued  to  be  unsatisfactory.  This  agreement  was  later  re- 
duced to  writing  and  signed  by  both  parties. 

At  a meeting  of  the  school  board  held  on  March  3,  1941,  the  board 
decided  that  the  appellant’s  work  was  not  improving  and  notified  her 
to  resign  as  a professional  employe  of  the  district  at  the  close  of  the 
school  term  in  June  of  1941.  The  appellant  refused  to  resign.  After 
the  board  received  the  unsatisfactory  rating  given  her  by  the  County 
Superintendent  of  Schools  on  July  14,  1941,  it  instituted  these  pro- 
ceedings to  dismiss  the  appellant  on  the  ground  of  incompetency.  The 
board,  after  hearing  testimony,  voted  unanimously  to  dismiss  the 
appellant  and  terminate  her  contract  as  a professional  employe  of  the 
district.  From  that  decision,  this  appeal  was  taken  to  the  Superin- 
tendent of  Public  Instruction. 

The  testimony  of  the  County  Superintendent  of  Schools  related  in 
detail  his  observations  and  conclusions  of  the  appellant’s  work  based 
upon  his  visitations  and  consultations  with  his  assistant.  He  testified 
that  the  appellant  used  poor  English;  showed  a lack  of  classroom  con- 
trol; failed  to  use  materials  furnished  by  the  board  of  school  direc- 
tors; repeatedly  lost  patience  with  the  pupils  and  used  poor  judgment, 
and  showed  no  professional  growth.  The  testimony  of  the  Assistant 
County  Superintendent  corroborated  the  testimony  of  Doctor  Hart- 
man, particularly  with  regard  to  the  appellant’s  lack  of  planning  in 
the  classroom,  her  scolding  and  nagging  of  pupils  unnecessarily,  and 
her  general  in  competency. 

The  appellant  testified  in  her  own  behalf  and  denied  the  charges 
preferred  against  her.  She  also  called  two  witnesses  who  had  held 
supervisory  positions  in  another  school  district  in  which  the  appel- 
lant had  taught,  and  who  testified  that  her  work  at  that  time  had  been 
satisfactory.  One  of  the  witnesses  had  not  observed  her  work  since 
1931  and  the  other  since  1935. 

The  courts  of  this  Commonwealth  have  held  that  the  evidence  of 
the  superintendent  of  schools  of  a county  is  entitled  to  great  weight. 
In  the  case  of  Conley’s  Appeal,  30  D.  & C.  593,  the  court,  relying  upon 
the  testimony  of  the  county  superintendent,  sustained  the  action  of 
the  board  of  school  directors  in  dismissing  a teacher  on  the  ground 
of  incompetency.  In  the  case  of  Kiebler’s  Appeal,  30  D.  & C.  620, 
the  court  held  that  the  opinion  of  a school  principal  and  of  a county 
superintendent  of  schools  as  to  the  competency  of  a teacher  under 
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their  supervision  has  the  status  of  expert  testimony  and,  therefore, 
has  probative  value  if  based  upon  their  personal  observation,  even 
though  the  evidence  as  to  the  basis  of  their  opinion  is  not  as  detailed 
as  desirable. 

The  Superintendent  of  Public  Instruction  in  the  appeal  of  Charles 
E.  Miller,  Opinion  No.  23,  December  9,  1940,  followed  the  law  as  laid 
down  by  the  courts  in  the  Conley  and  Kiebler  cases,  supra,  and  dis- 
missed the  appellant.  On  appeal  to  the  Court  of  Common  Pleas  of 
Clearfield  County  the  decision  of  the  Superintendent  of  Public  In- 
struction was  sustained  on  January  30,  1941. 

The  appellant  in  this  case  has  attempted  to  show  bias  and  prejudice 
on  the  part  of  the  County  Superintendent,  the  Assistant  County  Super- 
intendent, and  the  board  of  school  directors.  We  find  nothing  in  the 
evidence,  however,  which  would  sustain  this  charge.  A careful  con- 
sideration of  the  testimony  leads  us  to  the  conclusion  that  the  board 
of  school  directors  had  before  it  sufficient  competent  evidence  to  war- 
rant the  dismissal  of  the  appellant  on  he  ground  of  incompetency. 
The  action  of  the  board  of  school  directors  should,  therefore,  be 
affirmed. 

ORDER 

And  now,  this  tenth  day  of  February,  1942,  the  appeal  of  Margaret 
Bryan  from  the  decision  of  the  board  of  school  directors  of  Jenners- 
town  Borough  School  District  is  hereby  dismissed,  and  the  action  of 
the  said  board  of  school  directors  dismissing  her  as  a professional  em- 
ploye is  affirmed. 


Appeal  of  Raymond  J.  Trus- 
cott,  a Professional  Employe, 
from  a decision  of  the  Board 
of  School  Directors  of  Jermyn 
Borough  School  District,  Lacka- 
wanna County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  46. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

March  2,  1942. 

This  case  comes  before  the  Superintendent  of  Public  Instruction  on 
an  appeal  filed  by  Raymond  J.  Truscott,  Supervising  Principal  of  the 
School  District  of  the  Borough  of  Jermyn,  Lackawanna  County,  Penn- 
sylvania, from  the  action  of  the  board  of  school  directors  of  the  said 
district  in  reducing  his  salary  without  his  consent. 

Counsel  for  the  appellant  and  counsel  for  the  board  of  school  direc- 
tors are  in  agreement  as  to  the  following: 
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1.  From  September,  1932,  Raymond  J.  Truscott,  the  appellant,  has 
been  the  supervising  principal  of  the  public  schools  of  the  School  Dis- 
trict of  the  Borough  of  Jermyn  in  Lackawanna  County. 

2.  The  annual  salary  of  the  appellant  from  1932  down  to  September 
1,  1940,  was  $3,000  per  year. 

3.  On  August  29,  1940,  by  motion  passed,  the  Jermyn  school  board 
reduced  the  yearly  salary  of  the  appellant  from  $3,000  to  $2,500  .per 
year,  beginning  September  1,  1940. 

4.  The  notice  of  the  aforesaid  action  served  upon  the  appellant  on 
September  6,  1940,  gave  no  reason  for  the  reduction,  nor  was  any  time 
fixed  for  a hearing  thereon. 

5.  Despite  repeated  requests  by  the  appellant,  no  hearing  was  al- 
lowed by  the  Jermyn  school  board. 

6.  On  April  27,  1941,  an  appeal  was  filed  by  Raymond  J.  Truscott 
to  Dr.  Francis  B.  Haas  praying  that  the  Jermyn  school  board  be 
directed  to  grant  a hearing. 

7.  On  May  9,  1941,  notice  was  given  by  Dr.  Francis  B.  Haas  to  the 
Jermyn  school  board  of  a hearing  on  Wednesday,  May  21,  1941. 

8.  On  May  19,  1941,  a statement  of  facts  was  filed  with  Dr.  Francis 
B.  Haas  and,  by  agreement  of  counsel  for  both  sides,  appearance  in 
Harrisburg  was  waived. 

9.  On  June  23,  1941,  Dr.  Francis  B.  Haas,  by  order,  directed  the 
Jermyn  school  board  to  rescind  its  action  in  reducing  the  salary  of  the 
appellant  or  to  proceed  to  conduct  a hearing  in  accordance  with  the 
provisions  of  the  Teachers’  Tenure  Act. 

10.  On  July  16,  1941,  the  Jermyn  school  board  filed  an  appeal  with 
the  Court  of  Common  Pleas  of  Lackawanna  County. 

11.  On  October  20,  1941,  the  Court  of  Common  Pleas,  by  an  order, 
sustained  the  findings  of  the  Superintendent  of  Public  Instruction  and 
ordered  the  Jermyn  school  board  to  grant  Truscott  a hearing. 

12.  At  this  hearing  conducted  by  the  board  of  school  directors  of 
Jermyn  Borough  School  District  it  was  shown  that  during  the  school 
year  1939-1940  the  school  district,  in  an  attempt  to  obtain  a grant  of 
financial  assistance  through  the  Department  of  Public  Instruction, 
submitted  to  certain  investigations  by  members  of  the  staff  of  that 
Department.  Thereafter  recommendations  were  made  by  members  of 
the  staff  of  the  said  Department  and,  allegedly  based  upon  these 
recommendations,  the  board  of  school  directors  attempted  to  find 
justification  for  the  reduction  of  the  salary  of  the  appellant. 

13.  On  November  28,  1941,  a communication  was  received  by  Trus- 
cott notifying  him  inter  alia  as  follows: 

(a)  The  reduction  in  salary  . . . was  justified. 
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(b)  The  salary  . . . shall  continue  to  be  at  the  rate  of  $2,500  per 
annum. 

(c)  Said  supervising  principal  is  not  a teacher. 

(d)  The  said  supervising  principal  is  the  only  supervising  princi- 
pal or  superintendent  employed  by  the  said  school  district. 

It  is  also  averred  in  the  appeal  that  the  salary  of  no  other  teacher 
was  reduced.  This  is  not  denied  by  counsel  for  the  board  of  school 
directors. 

There  is  only  one  question  which  the  Superintendent  of  Public 
Instruction  is  called  upon  to  decide,  namely,  does  the  action  of  the 
board  of  school  directors  in  this  case  constitute  a violation  of  the 
provisions  of  the  Teachers’  Tenure  Law  regarding  the  demotion  of  a 
professional  employe? 

Section  1205-A  of  the  Teachers’  Tenure  Act  (Act  of  April  6,  1937, 
P.  L.  213,  as  amended  by  the  Act  of  June  20,  1939,  P.  L.  482)  provides 
that: 

“*  * * there  shall  be  no  demotion  of  any  professional  employe,  either  in 
salary  or  in  type  of  position,  without  the  consent  of  the  said  employe,  or  if 
such  consent  is  not  received,  then  such  demotion  shall  be  subject  to  the 
right  to  a hearing  before  the  Board  of  School  Directors  (or  Board  of  Public 
Education),  and  an  appeal  in  the  same  manner  as  hereinbefore  provided  in 
the  case  of  the  dismissal  of  a professional  employe.” 

Inasmuch  as  it  is  shown  by  the  record  in  this  case  that  the  decrease 
in  the  salary  of  the  appellant  was  without  his  consent  and  it  is  further 
shown  that,  pursuant  to  the  order  of  the  Superintendent  of  Public 
Instruction  issued  on  June  23,  1941,  a hearing  was  conducted  before 
the  board  of  school  directors  of  Jermyn  Borough  School  District,  the 
question  resolves  itself  to  a determination  of  whether  the  evidence 
produced  at  the  hearing  before  the  board  of  school  directors  justifies 
a conclusion  that  the  action  was  not  arbitrary  or  discriminatory  or 
otherwise  violative  of  the  provisions  of  the  Teachers’  Tenure  Law. 

The  record  in  this  case  shows  that  the  chief  requirement  set  up  by 
the  Department  of  Public  Instruction  as  a condition  to  be  met  by  the 
board  of  school  directors  of  the  School  District  of  Jermyn  Borough 
in  order  to  qualify  for  a grant  of  $6,000  of  special  financial  assistance 
from  the  so-called  appropriation  for  financially  distressed  school  dis- 
tricts, was  that  the  board  should  submit  a budget  which  the  Depart- 
ment of  Public  Instruction  could  approve  for  the  school  year  1940- 
1941.  The  budget  which  was  submitted  and  finally  approved  showed 
that  the  board  planned  to  increase  the  tax  millage  from  twenty  mills 
to  twenty-three  mills  and  to  reduce  the  number  of  elementary"  school 
teachers  by  two.  There  was  no  requirement  to  the  effect  that  there 
should  be  any  reduction  in  the  salary  of  the  supervising  principal  or 
any  other  designated  professional  employe. 

Our  consideration  of  the  cases  cited  by  counsel  for  tlie  board  of 
school  directors  obliges  us  to  conclude  that  they  are  not  applicable  to 
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the  case  before  us.  The  essential  principle  applicable  here  is  that  laid 
down  in  the  case  of  Smith  v.  School  District  of  Philadelphia,  334  Pa. 
197,  namely,  that  if  salary  reductions  are  to  be  free  from  demotion, 
there  must  be  “a  general  adjustment  of  the  salaries  of  all  teachers 
with  no  consequent  individual  discrimination.” 

The  record  in  this  case  shows  that  the  only  salary  reductions  made 
by  the  board  in  its  efforts  to  balance  its  budget  were  a reduction  of 
fifty  dollars  in  the  salary  set  up  in  the  budget  for  the  solicitor  and  a 
reduction  of  five  hundred  dollars  in  the  salary  of  the  supervising 
principal.  While  the  salary  of  $3,000  per  year  which  was  received  by 
Truscott  from  1932  to  September  1,  1940,  is  somewhat  larger  than  the 
average  salary  of  supervising  principals  in  districts  of  the  fourth  class, 
nevertheless,  there  are  several  supervising  principals  who  do  receive 
larger  salaries  and,  therefore,  we  can  not  regard  it  as  being  sufficiently 
large  to  justify  singling  out  as  the  only  professional  employe’s  salary 
to  be  reduced  in  the  district. 

ORDER 

And  now,  on  this  second  day  of  March,  1942,  the  board  of  school 
directors  having  conducted  a hearing  on  November  21,  1941,  in  accord- 
ance with  the  alternative  order  issued  by  the  Superintendent  of  Public 
Instruction  on  June  23,  1941,  Opinion  No.  32,  and  the  matter  having 
been  again  appealed  to  the  Superintendent  of  Public  Instruction  subse- 
quent to  such  hearing,  it  is  ordered  that  the  board  of  school  directors 
of  the  School  District  of  the  Borough  of  Jermyn  shall  rescind  its  action 
in  reducing  the  salary  of  the  appellant. 


Appeal  of  James  A.  Nether- 
coat,  a Professional  Employe, 
from  a decision  of  the  Board 
of  School  Directors  of  Smith 
Township  School  District, 
Washington  County,  Pennsyl- 
vania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  47. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent,  of  Public  Instruction 

March  12,  1942. 

The  appeal  in  this  case  is  from  the  action  of  the  board  of  school 
directors  of  the  School  District  of  Smith  Township,  Washington 
County,  Pennsylvania,  in  dismissing  the  appellant  from  a position  as 
teacher  in  the  district  on  the  grounds  of  incompetency,  wilful  and 
persistent  negligence,  and  cruelty.  From  the  record  in  this  case,  as 
taken  at  the  hearing  before  the  board  of  school  directors,  it  appears 
that  the  appellant  has  been  an  employe  in  the  school  district  for  ap- 
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proximately  sixteen  years  and  that  he  has  had,  in  all,  approximately 
twenty-four  years  of  experience  as  a teacher  in  the  Commonwealth 
of  Pennsylvania.  Eleven  years  of  this  experience  were  as  a teacher 
in  the  Cherry  Valley  School  in  Smith  Township  from  which  he  was 
transferred  to  the  Raccoon  School  at  the  beginning  of  the  school  year 
1941-1942. 

Testimony  taken  at  the  hearing  indicates  that,  prior  to  the  transfer 
of  Nethercoat  from  the  Cherry  Valley  School  to  the  Raccoon  School, 
there  had  been  two  or  three  meetings  at  which  parents  residing  in  the 
vicinity  of  Cherry  Valley  had  appeared  before  the  board  of  school 
directors  of  Smith  Township  and  had  protested  against  the  con- 
templated transfer  of  pupils  to  the  Raccoon  School.  It  appears  that 
the  plan  of  transferring  these  pupils  was  such  that  only  one  teacher 
would  remain  at  the  Cherry  Valley  School  and  one  teacher  would  be 
transferred  to  the  Raccoon  School.  The  charges  against  Nethercoat 
appear  first  to  have  been  made  in  the  course  of  the  discussions  and 
complaints  at  these  protest  meetings. 

On  October  16,  1941,  the  board  of  school  directors  of  Smith  Town- 
ship addressed  a letter  to  Nethercoat  notifying  him  that  his  services 
as  a teacher  in  the  district  would  be  terminated  as  of  October  29, 
1941,  and  giving  as  reason  for  this  termination  of  his  services  “(1) 
inciting  children  to  improper  action  on  the  school  bus,  (2)  inability 
to  control  your  classroom  with  the  proper  disciplinary  measures,  (3) 
relating  improper  stories  to  female  associates  during  school  hours.” 
The  letter  also  stated  that  Nethercoat  was  to  be  given  an  opportunity 
to  be  heard  before  the  board  of  school  directors  on  Monday,  October 
27,  1947,  at  7:15  p.  m.  in  the  office  of  the  Union  High  School. 

The  appellant,  with  counsel,  appeared  at  the  stated  time  and  place 
and  indicated  willingness  to  proceed  with  a hearing  on  the  charges. 
By  agreement  between  the  parties,  the  hearing  was  continued  and 
thereafter  the  appellant  received  from  the  board  of  school  directors  of 
Smith  Township  a second  letter,  dated  October  31,  1941,  stating  that, 
at  a special  meeting  held  Friday  evening,  October  31,  1941,  a motion 
was  passed  preferring  against  him  the  following  charges: 

“(1)  Incompetency  (inability  to  control  your  classroom  with  the  proper 
disciplinary  measures) . 

“(2)  Wilful  and  persistent  negligence  (inciting  children  to  improper  action 
on  the  school  bus). 

“(3)  Cruelty  (consistent  and  excessive  chastisement  of  pupils).” 

A hearing  on  these  amended  charges  was  held  beginning  on  No- 
vember 10,  1941,  and  continued  until  a final  session  on  November  19, 
1941.  On  November  14,  while  the  hearings  were  as  yet  uncompleted, 
the  board  passed  a motion  to  suspend  the  appellant’s  services  as  a 
teacher  until  the  case  had  been  finally  determined. 

The  record  established  by  the  board  includes  the  testimony  of 
several  pupils  of  ages  ranging  from  eleven  to  sixteen  who  were  called 
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and  who  related  incidents  in  which  it  was  claimed  that  the  discipline 
in  the  classroom  of  the  appellant  was  very  poor.  One  of  these  pupils 
testified  that  in  Nethercoat’s  classroom  everybody  “holload,”  pupils 
got  out  of  the  seats,  everyone  made  noise  and  “you  couldn’t  hear  what 
he  was  saying.”  Another  testified  that  the  noise  “stopped  once  in  a 
while  but  most  of  the  time  he  just  leaves  them  go  on.”  Others,  in 
terms  less  extravagant,  corroborated  the  testimony  that  there  was 
much  noise  and  general  disorder,  including  talking,  whistling  and 
walking  around  in  the  room.  Two  pupils  testified  that  while  Nether- 
coat  was  a teacher  in  the  Cherry  Valley  School,  there  had  been  two 
occasions  when  pupils  had  tossed  small  pieces  of  coal  at  other  pupils 
who  made  errors  while  they  were  working  at  the  blackboard.  No 
incident  of  this  nature  was  related  with  reference  to  his  teaching  in 
Raccoon  School.  Four  pupils  testified  that  on  a few  occasions  Nether- 
coat  had  used  a small  strap  in  an  effort  to  enforce  discipline  but  in 
this  testimony  there  was  general  agreement  that  the  use  of  the  strap 
was  limited  to  a few  mild  strokes. 

Frank  Waltl,  the  bus  driver,  testified  that  on  one  occasion  during 
the  month  of  October  the  pupils  riding  in  the  bus  in  which  the  ap- 
pellant was  a passenger  created  so  much  disturbance  that,  at  the 
suggestion  of  the  appellant,  he  made  all  of  them  get  out  and  walk 
the  remaining  distance,  approximately  three-fourths  of  a mile,  to  their 
destination. 

Eldon  McConaughey,  father  of  three  children  now  in  school  and  of 
five  children  in  all,  who  had  at  one  time  or  another  been  pupils  of 
Mr.  Nethercoat’s,  stated  that  his  daughter  and  other  children  had  told 
him  that  Nethercoat  was  accustomed  to  send  pupils  to  the  board  and 
to  tell  other  pupils  to  throw  coal  at  them  if  they  made  mistakes  and 
that  this  had  gone  on  at  the  Cherry  Valley  School  for  four  or  five 
years.  When  asked  whether  he  had  ever  complained  about  this  matter 
to  the  Supervising  Principal  or  to  the  Building  Principal,  he  answered, 
“No,  I didn’t  complain  to  anybody;  that  is  a question  that  would  not 
have  been  fetched  up  if  it  hadn’t  been  fetched  up  at  that  meeting.” 
When  asked  to  which  meeting  he  referred,  he  replied,  “When  they 
were  taking  the  school  away  from  Cherry  Valley;  * * * and  they 
said,  ‘Why  move  the  school  down  here  to  Raccoon  from  Cherry  Valley, 
and  have  the  same  teachers  that  they  had  had  at  Cherry  Valley’;  then 
they  fetched  Mr.  Nethercoat’s  name  up,  and  they  said  if  he  did  that 
at  Cherry  Valley,  he  would  do  it  at  Raccoon,  and  if  he  wasn’t  any  good 
there,  why  have  him  at  Raccoon;  and  I was  one  of  the  ones  that  said 
it  myself,  and  there  are  others  in  the  room  that  said  the  same  thing.” 

W.  R.  Proudfit,  Building  Principal  at  the  Raccoon  school,  testified 
that  he  had  “observed  quite  a bit  of  disorder.”  He  stated  that  he 
usually  passed  through  the  room  several  times  each  day  because  it 
was  necessary  to  do  so  in  order  to  get  to  other  rooms  or  else  walk 
around  on  the  outside  and,  in  indicating  how  frequently  he  had  ob- 
served disorder,  stated,  “Most  eveiy  time  I went  through  the  room.” 
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In  answer  to  the  question,  “Is  Mr.  Nethercoat  lacking  or  not  in  those 
efficient  and  clear-cut  qualities  which  should  be  present  in  one  of  his 
position  as  a teacher?”  he  answered,  “Yes.”  In  cross-examination,  he 
was  asked,  “What  are  you  basing  your  opinion  on  as  to  whether  or 
not  Mr.  Nethercoat  is  efficient?”  he  replied,  “Discipline  . . . nothing 
else,  * * * I don’t  rate  teachers;  I am  just  speaking  as  to  discipline 
and  nothing  more.  I don’t  know  the  rating  of  teachers.”  He  also 
testified  that  he  had  frequently  observed  conditions  in  the  room  under 
a substitute  who  had  been  on  the  job  for  three  days  replacing  Mr. 
Nethercoat  and  he  said  regarding  her  discipline,  “She  has  had  prac- 
tically no  difficulty.” 

Harry  Tennyson,  Supervising  Principal  of  Smith  Township  School 
District,  testified  that  he  and  Assistant  County  Superintendent  S.  Y. 
Kinberland,  had  been  jointly  responsible  for  the  preparation  of  a 
rating  of  Mr.  Nethercoat  and  that  they  had  rated  him  “fair,”  the 
score  on  the  major  subdivisions  of  the  rating  card  being:  Personality, 
16;  Preparation,  17;  Teaching  Techniques,  16;  Pupil  Reaction,  16, 
giving  a total  of  65,  to  which  had  been  added  credit  for  twenty  years 
of  experience,  giving  an  additional  total  or  a complete  score  of  85. 
Mr.  Tennyson  testified  that  he  had  received  no  direct  complaints 
regarding  Mr.  Nethercoat’s  ability  to  handle  pupils  but  added,  “I 
have  had  stories  about  things  that  went  on  in  the  school  room.”  He 
stated  that  the  complaints  concerning  Mr.  Nethercoat  had  first  arisen 
in  “Meetings  which  the  board  was  forced  to  hold  in  order  to  complete 
the  matter  of  transportation  of  school  children  from  Cherry  Valley 
to  Raccoon”  and  he  added,  “Seemingly,  some  of  them  were  afraid  that 
if  any  teachers  were  left  at  the  Cherry  Valley  School,  he  was  going  to 
be  the  one  left,  and  they  were  very  much  opposed  to  that.”  On  being 
recalled  for  redirect  examination,  Mr.  Tennyson  was  given  the  same 
hypothetical  question  which  had  been  presented  to  Mr.  Proudfit, 
namely,  “Is  Mr.  Nethercoat,  in  your  opinion,  lacking  in  those  efficient 
and  clear-cut  qualities  which  should  be  present  in  one  in  his  position 
as  a teacher?”  He  replied,  “Yes.”  When  asked  specifically  whether 
he  regards  him  as  a competent  teacher,  he  replied  “No.”  He  was 
further  asked,  “You  have  had  a change  of  heart,  no  doubt,  Mr.  Tenny- 
son, or  you  have  changed  your  opinion  about  Mr.  Nethercoat  since 
you  made  this  rating.  Is  it  true  or  isn’t  it  true?”  He  answered,  “Yes, 
it  would  be  different  now.”  He  stated  that  his  revised  opinion  regard- 
ing a proper  rating  of  the  appellant  was  reached  after  he  had  ob- 
served him  three  or  four  times  for  ten  or  thirty  or  forty  minutes  each 
time,  and  that  his  latest  evaluation  of  the  appellant’s  competency  was 
based  on  these  personal  observations  supplemented  by  reports  from 
Mr.  Proudfit,  but  he  was  not  able  to  give  the  exact  date  of  any  of  the 
observations. 

Witnesses  appearing  in  behalf  of  the  appellant  were  Mrs.  Maude 
Bowling,  a resident  of  Cherry  Valley,  who  stated  that  she  had  known 
Mr.  Nethercoat  for  eleven  years,  that  three  of  her  children  had  at- 
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tended  school  as  his  pupils,  and  that  at  the  meeting  protesting  the 
taking  of  children  from  Cherry  Valley  to  Raccoon  only  two  people 
had  objected  to  Mr.  Nethercoat,  namely,  Mr.  McConaughey  and  Mrs. 
Stankovich,  parents  of  children  who  had  testified  against  Mr.  Nether- 
coat at  the  hearing  before  the  board. 

Peter  Secco,  a resident  of  Raccoon,  stated  that  he  had  known  Mr. 
Nethercoat  for  seven  years,  that  he  had  attended  school  as  his  pupil 
and  that  he  had  visited  him  as  a teacher  at  the  Raccoon  School  twice 
and,  in  his  opinion,  the  discipline  maintained  by  Mr.  Nethercoat  at 
the  Raccoon  School  was  satisfactory. 

The  appellant  also  testified  in  his  own  behalf.  While  admitting  that 
he  had  some  difficulty  in  obtaining  the  proper  attitude  and  reaction 
of  pupils  in  his  classroom  at  Raccoon,  he  denied  that  the  discipline 
had  been  as  bad  as  indicated  by  the  testimony  of  other  witnesses. 
He  stated  that  at  no  time  prior  to  the  receipt  of  the  letter  from  the 
board  of  school  directors  had  he  received  any  complaint  from  the 
school  board  and  that  neither  the  Building  Principal  nor  the  Super- 
vising Principal  had  made  any  definite  complaint  concerning  his  dis- 
cipline or  his  work.  He  testified  that  no  constructive  suggestions  had 
been  made  by  the  Building  Principal,  the  Supervising  Principal  or 
any  school  official  of  the  district  in  an  effort  to  help  him  to  solve  his 
problems  or  correct  his  difficulties.  He  attributed  his  difficulties  in 
the  Raccoon  School  as  growing  out  of  jealousies  existing  between  the 
two  communities.  He  denied  that  he  was  in  any  way  responsible  for 
disturbances  on  the  school  bus  or  that  the  action  of  the  bus  driver 
in  compelling  pupils  to  leave  the  bus  and  walk  was  the  direct  result 
of  his  suggestions. 

Notwithstanding  the  several  charges  which  at  one  time  or  another 
appeared  in  the  letters  addressed  to  the  appellant  by  the  board  of 
school  directors  of  Smith  Township  School  District,  the  question  for 
our  determination  finally  narrows  down  to  a question  as  to  whether 
the  appellant  proved  to  be  such  a poor  disciplinarian  that  on  this 
basis  alone  he  should  be  regarded  as  incompetent. 

The  weight  of  testimony  disclosed  by  the  record  unquestionably 
shows  that  the  appellant  had  failed  to  create  and  maintain  the  type 
and  quality  of  pupil-teacher  relationship  commonly  regarded  as  de- 
sirable. There  were  disorder,  whispering,  talking  aloud,  unauthorized 
walking  about  in  the  aisles  and,  on  two  occasions,  the  tossing  of  small 
pieces  of  coal  at  pupils  working  at  the  blackboard.  These  are  not 
matters  to  be  ignored  or  condoned.  Nevertheless,  they  are  incidents 
such  as  have  occurred  as  unheralded  episodes  in  the  classroom  of 
many  a teacher  whose  reputation  as  a good  disciplinarian  would  be 
shaken  had  a diligent  inquiry  among  the  pupils  brought  them  to  light. 

The  record  in  the  present  case  shows  that  neither  the  Building 
Principal  nor  the  Supervising  Principal  had  received  any  direct  com- 
plaint from  pupils  or  parents  of  pupils  in  the  appellant’s  classes.  The 
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complaints  shown  in  the  record  pertain  to  discipline  only.  There  was 
no  effort  to  show  that  the  quality  of  instruction  was  inferior  or  that 
the  pupils  instructed  in  Nethercoat’s  classes  proved  unable  to  main- 
tain as  good  scholastic  standing  as  those  instructed  by  other  teachers 
in  the  school  or  in  the  district.  There  is  also  a complete  lack  of  evi- 
dence of  any  constructive  assistance  having  been  given  or  that  the 
appellant  was  corrected  in  his  alleged  weaknesses  or  mistakes. 

Moreover,  the  Teachers’  Tenure  Law  (Act  of  April  6,  1937,  P.  L. 
213,  as  amended  by  the  Act  of  June  20,  1939,  P.  L.  482)  definitely 
provides  that: 

“It  shall  hereafter  be  the  duty  of  boards  of  school  directors  to  cause  to  be 
established  a permanent  record  system,  containing  ratings  for  each  teacher 
employed  within  the  district,  and  copies  of  all  ratings  for  the  year  shall  be 
transmitted  to  the  teacher  upon  his  or  her  request,  or,  if  any  rating  during 
the  year  is  unsatisfactory,  a copy  of  same  shall  be  transmitted  to  the  teacher 
concerned.  No  teacher  shall  be  dismissed  under  this  act  unless  such  rating 
records  have  been  kept  on"  file  by  the  board  of  school  directors.” 

In  this  case  there  was  not  a line  of  evidence  to  show  that  Nethercoat 
ever  received  any  notice  or  copy  of  an  unsatisfactory  rating.  The  only 
reference  made  to  any  formal  rating  of  the  appellant  is  that  pertaining 
to  the  rating  made  during  the  school  year  1940-1941,  while  the  ap- 
pellant taught  at  Cherry  Valley,  and  the  rating  submitted  in  that 
instance  showed  that  his  work  was  fair.  In  fact,  it  does  not  appear 
that  the  office  of  the  County  Superintendent  of  Schools  was  ever  con- 
sulted as  to  the  wisdom  or  necessity  of  dismissing  the  appellant  not- 
withstanding the  fact  that  by  law  it  was  the  responsibility  of  the 
County  Superintendent  of  Schools  to  pass  upon  any  official  rating  of 
this  or  any  other  teacher  of  the  schools  of  Smith  Township.  We  are 
forced  to  conclude,  therefore,  that  the  record  in  this  case  does  not 
adequately  sustain  the  charges  lodged  against  the  appellant. 

Having  arrived  at  the  foregoing  conclusion  on  the  basis  of  the  merits 
of  the  case,  we  wish  to  point  out  also  that  the  same  conclusion  could 
have  been  reached  on  technical  grounds  inasmuch  as  it  is  shown  by 
the  record  that  while  the  case  was  still  under  consideration  by  the 
board  of  school  directors  and  before  the  taking  of  testimony  had  been 
completed,  the  board,  by  its  action  of  November  14,  1941,  passed  a 
resolution  terminating  the  services  of  the  appellant  and  notifying  him 
that  on  and  after  November  17,  1941,  he  should  no  longer  report  for 
duty.  The  taking  of  testimony  in  the  case  was  not  completed,  how- 
ever, until  November  19,  1941.  In  line  with  the  conclusions  we  have 
previously  reached  in  the  cases  of  Bryner  v.  Spruce  Hill  Township 
School  Board,  Opinion  No.  12;  Morris  v.  Menallen  Township  School 
Board,  Opinion  No.  38,  and  Leahey  v.  Dunmore  Borough  School 
Board,  Opinion  No.  41,  following  the  opinion  of  the  court  in  Swink’s 
Case,  132  Pa.  Superior  Ct.  107,  we  conclude  that  the  board  erred  in 
this  procedure  and  the  action  of  the  board  could  have  been  reversed 
on  this  ground  alone. 
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ORDER 

And  now,  this  twelfth  day  of  March,  1942,  the  action  of  the  board 
of  school  directors  of  Smith  Township  School  District  dismissing 
James  A.  Nethercoat  as  a professional  employe  is  reversed  and  the 
board  of  school  directors  is  ordered  to  reinstate  him  as  a professional 
employe  of  said  district. 


Appeal  of  Gertrude  Roller 
Brown,  a Professional  Em- 
ploye, from  a decision  of  the 
Board  of  School  Directors  of 
the  School  District  of  the 
City  of  Bethlehem,  Northamp- 
ton County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  48. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

April  8,  1942. 

This  case  comes  before  the  Superintendent  of  Public  Instruction 
on  an  appeal  from  the  action  of  the  board  of  school  directors  of  the 
School  District  of  the  City  of  Bethlehem. 

Most  of  the  record  consists  of  stipulations  agreed  to  by  counsel  for 
the  appellant  and  counsel  for  the  board  at  the  hearing  conducted 
before  the  board  of  school  directors.  The  record  shows  that  Gertrude 
Koller  Brown,  a married  professional  employe,  serving  as  a dental 
hygienist,  has  been  employed  in  the  schools  of  the  City  of  Bethlehem 
since  1932  and  that  on  August  16,  1938,  she  had  executed  with  the 
board  of  school  directors  of  the  school  district  a contract  of  the  form 
and  substance  required  under  the  provisions  of  the  Teachers’  Tenure 
Act  of  1937. 

On  July  18,  1941,  the  appellant  addressed  to  the  secretary  of  the 
board  of  school  directors  of  the  City  of  Bethlehem  a written  request 
for  a leave  of  absence,  as  follows: 

“Please  be  advised  that  for  several  weeks  I have  been  suffering  from  a 
physical  condition  which  necessitates  medical  treatment.  It  now  appears 
that  it  will  be  impossible  for  me  to  resume  my  professional  duties  at  the 
commencement  of  the  ensuing  school  year.  In  accordance  with  the  Teachers’ 
Tenure  Act,  I am  enclosing  a medical  statement. 

“I  have  my  doctor’s  assurance  that  my  condition  is  not  a permanent  one 
and  that  I will  probably  be  able  to  resume  my  professional  duties  during  the 
second  semester  of  the  school  year. 

“Consequently,  I will  ask  that  you  be  kind  enough  to  bring  this  matter  to 
the  attention  of  the  School  Board.  I will,  of  course,  advise  the  Board  in  due 
time  as  soon  as  I am  able  to  resume  my  professional  duties.” 
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Accompanying  this  request  was  a memorandum  dated  July  25,  1941, 
from  Dr.  T.  E.  Schadt,  a gynecologist  and  obstetrician  practicing  in 
the  City  of  Bethlehem,  the  contents  of  which  were  as  follows: 

“Kindly  grant  Mrs.  Philip  Brown  a leave  of  absence  for  several  months, 
as  her  physical  condition  will  not  permit  her  to  do  any  strenuous  work. 

“She  will  be  able  to  return  sometime  during  the  school  year.” 

On  July  25,  1941,  the  administrative  committee  of  the  board  of 
school  directors  to  whom  the  appellant’s  requests  had  been  directed 
by  the  board  took  action  instructing  the  secretary  of  the  board  to 
advise  Mrs.  Brown  that  her  letter  did  not  comply  with  the  require- 
ments of  the  law  and  the  rules  and  regulations  of  the  board,  that  the 
memorandum  from  her  physician  failed  to  state  the  nature  of  her 
illness,  and  that  action,  therefore,  was  postponed.  After  the  secretary 
in  a letter  dated  July  30,  1941,  had  transmitted  this  information  to 
the  appellant,  the  appellant  replied,  in  a letter  dated  August  12,  1941, 
that  she  was  fully  aware  of  the  fact  that  she  was  not  eligible  for  a 
sabbatical  leave  of  absence  and,  in  explaining  her  request,  stated: 
“my  request,  however,  is  for  a sick  leave  until  my  condition  will  permit 
me  to  return  to  my  duties.”  Attached  to  and  enclosed  with  this  letter 
was  a memorandum  from  Dr.  T.  E.  Schadt,  dated  August  7,  1941,  and 
reading  as  follows: 

“Supplementing  my  note  of  several  weeks  ago  regarding  Mrs.  Philip  Brown, 
Mrs.  Brown  is  pregnant  and  will  be  delivered  in  December.” 

Two  letters  were  also  introduced  into  the  record  to  show  that  the 
work  in  the  department  of  dental  hygiene  was  suffering  as  a result  of 
the  absence  of  the  appellant.  One  of  these  letters,  dated  August  24, 
1941,  was  signed  by  Dr.  R.  M.  Walls,  dental  consultant  to  the  school 
district;  the  other,  dated  October  27,  1941,  was  signed  by  Frank  Biro, 
Jr.,  M.D.,  chief  medical  inspector  of  the  school  district. 

Testimony  was  also  entered  to  show  that,  although  the  board  of 
school  directors  began,  soon  after  receiving  the  appellant’s  request 
for  a leave  of  absence,  to  search  for  one  who  could  substitute  as  a 
dental  hygienist,  the  board  was  not  able  to  obtain  the  services  of  a 
satisfactory  substitute.  Under  date  of  August  30,  1941,  the  secretary 
of  the  board  of  school  directors  addressed  to  Mrs.  Brown  a letter  in- 
forming her  that  her  request  of  August  12  had  been  presented  to  the 
board  of  school  directors  and  that  the  board,  at  a meeting  held  on 
August  29,  had  adopted  the  following  resolution: 

“That  the  request  of  Mrs.  Gertrude  Ivoller  Brown  for  a sick  leave  be  de- 
nied, and  that  the  secretary  notify  her  accordingly  by  registered  mail.” 

On  September  26,  1941,  Mr.  W.  H.  Weiss,  Superintendent  of  Schools, 
in  compliance  with  instructions  issued  to  him  by  the  board  of  school 
directors  on  September  22,  submitted  a report  to  the  effect  that,  as 
instructed,  he  had  conferred  with  Mrs.  Brown  to  ascertain  whether 
she  wished  to  resign  voluntarily  because  of  her  incapacity  to  perform 
her  duties  under  her  contract  with  the  district  and  requested  an 
answer  from  her  by  Friday  of  that  week.  He  further  reported  that 
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Mrs.  Brown  had  advised  him  that  she  would  submit  a written  report 
directly  to  the  board.  On  September  25,  1941,  through  her  attorney, 
E.  G.  Scoblionko,  Esquire,  the  appellant  reported  that  she  had  no  in- 
tention of  resigning  her  position  as  a professional  employe  of  the 
Bethlehem  School  District,  that  she  was  at  that  time  physically  unable 
to  perform  her  duties  and  that  she  was  under  treatment  with  Doctor 
Schadt  of  Bethlehem  who  assured  her  that  he  had  every  reason  to 
believe  she  would  be  physically  able  to  perform  her  duties  under  the 
terms  of  her  professional  contract  with  the  school  district  in  the  very 
near  future. 

On  November  3,  1941,  the  secretary  of  the  board  of  school  directors 
addressed  to  the  appellant  a notice  of  charges  and  a designation  of  a 
date  for  a hearing  thereon  in  the  following  language: 

“This  is  to  notify  you  that  the  Board  of  Directors  of  the  School  District 
of  the  City  of  Bethlehem  at  a meeting  held  on  October  31st,  1941,  adopted 
resolutions  preferring  the  following  charges  against  you: 

“1.  That  since  September  3,  1941,  Gertrude  Roller  Brown  has  been  and 
continues  to  be  incompetent  to  perform  her  duties  as  dental  Iwgienist  of  this 
District. 

“2.  That  from  September  3.  1941,  thence  hitherto,  Gertrude  Roller  Brown 
has  persistently  neglected  to  perform  said  duties. 

“3.  That  from  September  3.  1941,  thence  hitherto,  Gertrude  Roller  Brown 
has  persistently  and  wilfully  violated  the  School  Laws  of  this  Common- 
wealth. 

“Further,  in  accordance  with  said  resolutions,  you  are  hereby  notified  that 
the  Board  of  School  Directors  will  hold  a hearing  on  said  charges  on  Monday, 
November  seventeenth,  1941,  at  7:30  o’clock  P.  M.,  in  the  Directors’  Room 
in  the  Broughal  building  at  the  corner  of  Brodhead  and  Packer  Avenues, 
Bethlehem,  Pennsylvania,  which  healing  will  be  public  unless  otherwise  re- 
quested by  you,  at  which  time  and  place  you  will  be  given  an  opportunity 
to  be  heard  either  in  person  or  by  counsel,  or  both,  before  the  Board  of 
School  Directors.” 

At  the  hearing  it  was  agreed  by  counsel  for  the  board  of  school 
directors  that  the  charge  of  incompetency  against  the  appellant  was 
“not  based  on  any  question  of  her  competency  from  an  educational 
standpoint,  as  to  her  educational  qualifications,  but  that  the  objection 
is  to  her  competency  relative  to  her  present  physical  disqualification  to 
perform  the  duties  of  her  office  as  reflected  by  the  statement  of  her 
attending  physician,  already  offered  in  evidence  and  by  herself  as 
well.” 

The  first  cause  assigned  for  the  termination  of  Mrs.  Brown’s  con- 
tract is  that  of  incompetency,  which,  is  one  of  the  valid  causes  for 
termination  of  the  contract  of  a professional  employe  enumerated  in 
Section  1205  (a)  of  the  School  Code,  the  precise  language  of  which  is 
as  follows: 

“The  only  valid  causes  for  termination  of  a contract  entered  into  with  a 
professional  employe  in  accordance  with  the  provisions  of  this  section  shall 
be — immorality,  incompetency,  intemperance,  cruelty,  persistent  negligence, 
mental  derangement,  persistent  and  wilful  violation  of  the  school  laws  of  this 
Commonwealth  on  the  part  of  the  professional  employe.” 
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We  are  unable  to  agree  with  the  argument  of  counsel  for  the  school 
district  in  the  instant  case  that  “incompetency”  permitting  dismissal 
under  Section  1205  (a)  of  the  Teachers’  Tenure  Law  can  be  estab- 
lished on  the  sole  basis  of  the  physical  inability  of  a teacher  to  per- 
form her  duties  because  of  pregnancy.  The  fact  of  pregnancy  does 
not,  per  se,  established  incompetency. 

The  Legislature,  in  adopting  the  Teachers’  Tenure  Law,  set  up  a 
definite  procedure  for  establishing  the  fact  of  incompetency.  In  Sec- 
tion 1205  of  the  School  Code  it  is  mandatory  provided  that: 

“In  determining  whether  a professional  employe  shall  be  dismissed  for 
incompetency,  the  professional  employe  shall  be  rated  by  an  approved  rating 
system  which  shall  give  due  consideration  to  personality,  preparation,  tech- 
nique, and  pupil  reaction,  in  accordance  with  standards  and  regulations  for 
such  scoring  as  defined  by  rating  cards  to  be  prepared  by  the  Department 
of  Public  Instruction  * * *.  No  teacher  shall  be  dismissed  under  this  act 
unless  such  rating  records  have  been  kept  on  file  by  the  board  of  school 
directors.” 

Although  Mrs.  Brown,  as  a dental  hygienist,  is  a professional  employe, 
she  was  not  rated  in  accordance  with  the  Teachers’  Tenure  Law.  The 
act  does  not  except  dental  hygienists  from  the  provisions  regarding 
rating.  Moreover,  we  find  no  merit  in  the  contention  that  the  official 
rating  plan  cannot  be  applied  to  this  type  of  service.  Dental  hygienists 
teach  pupils  as  truly  as  do  any  other  teachers  and  consequently  their 
competency  can  be  rated,  as  that  of  other  professional  employes,  in 
terms  of  “personality,  preparation,  technique  and  pupil  reaction.” 

In  the  case  of  the  appeal  of  Mrs.  Jennie  Quasunella,  No.  13,  decided 
September  12,  1940,  and  again  in  the  case  of  the  appeal  of  Genevieve 
Loftus,  No.  34,  decided  September  16,  1941,  the  Superintendent  of 
Public  Instruction  ordered  reinstatement  of  the  professional  employe 
charged  with  incompetency  because  the  respective  boards  of  school 
directors  had  not  provided  and  applied  the  system  of  rating  required 
by  the  Teachers’  Tenure  Law. 

The  second  and  third  causes  assigned  for  dismissal  in  this  case  are 
persistent  neglect,  and  persistent  and  wilful  violation  of  the  School 
Laws  of  this  Commonwealth.  The  record  discloses  that  the  only  evi- 
dence offered  to  sustain  these  charges  is  that  the  appellant  did  not 
report  for  duty  in  accordance  with  her  contract  after  her  request  for 
a leave  of  absence  on  account  of  “a  physical  condition”  had  been  re- 
fused by  the  board  of  school  directors. 

The  board  of  school  directors  of  the  School  District  of  the  City  of 
Bethlehem,  according  to  the  record  in  this  case,  has  adopted  no  rules, 
regulations  or  procedure  to  be  followed  by  professional  employes  in 
the  event  of  illness  or  pregnancy.  Consequently  it  cannot  be  shown 
that  the  appellant  ignored  or  violated  any  general  regulation  of  the 
board. 

A very  recent  case  involving  the  failure  of  a teacher  to  report  for 
duty  because  of  childbirth  is  that  of  Ursula  Cunningham  Leahey  v. 
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School  District  of  the  Borough  of  Dunmore,  Pennsylvania,  No.  197, 
March  Term,  1942,  Lackawanna  County  Court  of  Common  Pleas, 
which  affirmed  the  opinion  of  the  Superintendent  of  Public  Instruction, 
No.  41,  rendered  December  23,  1941.  In  this  case  Judge  Leach,  Presi- 
dent Judge,  held,  inter  alia: 

“There  is  no  rule  or  regulation  of  the  School  Board  of  the  Borough  of 
Dunmore  which  deals  with  the  situation  of  a married  teacher  who  is  com- 
pelled to  ask  leave  of  absence  to  give  birth  to  a child.  There  is  nothing  in  the 
absurd  contention  of  the  Board  that  the  mere  fact  that  a school  teacher 
gives  birth  to  a child  is  a negligent  act  on  her  part,  if  the  said  lady  is  mar- 
ried. The  case  cited,  where  an  unmarried  employe  was  discharged  for  that 
reason,  does  not  apply  in  this  case. 

“It  seems  that  the  action  of  the  Board  in  this  case  was  a direct  and  wilful 
violation  of  the  statute. 

“February  20,  1942,  appeal  is  dismissed  and  the  appellants  are  ordered  to 
reinstate  the  said  Ursula  Cunningham  Leahey  as  a professional  employe  of 
the  said  district.” 

The  conclusions  as  to  negligence  and  violation  of  the  School  Laws 
as  stated  by  the  Court  in  the  Leahey  case  are  clearly  applicable  in  the 
appeal  now  before  us.  We  conclude,  therefore,  that  the  School  District 
of  the  City  of  Bethlehem  has  not  complied  with  the  provisions  of  the 
Teachers’  Tenure  Law  in  establishing  proof  of  incompetency,  nor  has 
it  offered  sufficient  proof  of  persistent  negligence  or  persistent  and 
wilful  violation  of  the  School  Laws  of  this  Commonwealth  to  justify 
its  action  in  dismissing  Gertrude  Roller  Brown,  a professional  employe. 

ORDER 

And  now,  this  eighth  day  of  April,  1942,  the  decision  of  the  board  of 
school  directors  of  the  School  District  of  the  City  of  Bethlehem  dis- 
missing Gertrude  Roller  Brown  as  a professional  employe  is  reversed 
and  the  said  board  is  directed  to  reinstate  her  as  a professional  em- 
ploye of  said  district. 


Appeal  of  John  B.  Melvin,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of  Public 
Education  of  the  School  District 
of  the  City  of  Pittsburgh,  Al- 
legheny County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  49. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

June  22,  1942. 

This  appeal  comes  to  the  Superintendent  of  Public  Instruction 
under  Section  1205-A  of  the  School  Code,  as  amended  April  6,  1937, 
P.  L.  213,  based  on  an  alleged  demotion  in  teaching  position  of  John  B. 
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Melvin  by  the  Board  of  Education  of  the  School  District  of  the  City 
of  Pittsburgh,  Pennsylvania. 

In  lieu  of  a record  established  at  a hearing  before  the  Board  of 
Public  Education,  counsel  for  the  appellant  and  counsel  for  the  Board 
submitted  documents  setting  forth  averments  of  facts  to  which  it  is 
admitted  that  there  are  no  material  disagreements.  The  facts  as  thus 
presented  are  that  Melvin  was  elected  a teacher  by  the  School  District 
of  Pittsburgh  on  September  22,  1931,  as  evidenced  by  the  minutes  of 
the  meeting  of  the  Board  of  Education  which  show  that  on  this  date 
the  Superintendent  of  Schools  made  the  following  recommendation: 

“I  recommend  that  the  following  named  persons  be  elected  to  the  posi- 
tions named  below  at  the  salary  indicated  in  connection  with  each  name,  the 
same  being  the  salaries  at  which  they  will  begin  work.” 

The  names  inserted  under  this  heading  including  the  following: 

“John  B.  Melvin  (College,  35096,  July  31,  1931)  Teacher,  Allderdice  Junior 
High  School,  at  a salary  of  $1,800.00,  to  date  from  September  1,  1931;  new 
position.” 

On  May  4,  1937,  pursuant  to  the  provisions  of  the  Act  of  April  6, 
1937,  P.  L.  213,  he  was  given  a professional  employe’s  contract  as  set 
forth  in  Section  1205  of  the  School  Code. 

Subsequent  to  his  election  on  September  22,  1931,  he  was  assigned  to 
and  taught  commercial  subjects  at  the  Taylor-Allderdice  School.  The 
increments  he  received  were  those  provided  in  Section  1210  of  the 
School  Code  for  junior  high  school  teachers. 

The  Taylor-Allderdice  School  was  on  September  22,  1931,  and  still 
is,  a secondary  school  in  which  the  grades  from  the  seventh  to  twelfth, 
inclusive,  are  taught.  Melvin,  upon  assuming  his  duties,  was  first 
assigned  to  grades  below  the  ninth,  but,  as  a result  of  curriculum 
changes  and  grade  placement  of  certain  subjects  taught  in  the  Pitts- 
burgh schools,  in  1932  he  began  teaching  commercial  subjects  in  grades 
both  above  and  below  the  ninth  and  continued  doing  so  until  Septem- 
ber, 1937,  when  his  subjects  were  all  to  be  found  above  the  ninth  grade. 
His  salary,  however,  remained  at  the  rate  for  junior  high  school 
teachers. 

On  November  26,  1941,  Melvin  addressed  a letter  to  the  Pittsburgh 
Board  of  Education  requesting  a change  to  the  senior  high  school 
teachers’  salary  schedule  instead  of  the  junior  high  school  salary  sched- 
ule since  he  was  teaching  senior  high  school  subjects.  Apparently  the 
board  took  no  action  regarding  his  request  for  salary  adjustment  be- 
cause subsequent  to  the  receipt  of  this  letter,  Melvin  was  notified  that 
he  was  transferred  from  the  Taylor-Allderdice  School  to  the  Herron 
Hill  Junior  High  School  as  of  December  1,  1941.  The  program  of 
studies  of  the  Herron  Hill  Junior  High  School  is  limited  to  grades 
seven,  eight  and  nine,  and  the  school  is  classified  and  generally  recog- 
nized as  a junior  high  school.  His  assignment  then  was  the  teaching 
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of  general  science,  there  being  no  commercial  subjects  taught  in  that 
school. 

After  receiving  notice  of  his  transfer  to  the  Herron  Hill  Junior  High 
School,  Melvin,  alleging  that  he  had  been  demoted,  addressed  to  the 
Board  of  Education  a request  for  a hearing.  The  Board  refused  to 
grant  a formal  hearing  but  offered  instead  a courtesy  hearing,  explain- 
ing that  the  professional  employe  would  thereby  be  accorded  an  oppor- 
tunity to  discuss  the  matter  and  to  present  his  grievances.  The  appel- 
lant, however,  on  advice  of  counsel,  refused  to  accept  any  hearing  other 
than  a demotion  hearing  as  provided  by  the  Teachers’  Tenure  Law. 

Counsel  for  the  school  district  argues  that  the  election  of  this 
teacher,  to  wit,  “John  B.  Melvin  * * *,  Allderdice  Junior  High  School 
* *”  and  his  assignment  to  teach  courses  below  the  ninth  grade, 
placed  him  in  the  classification  for  junior  high  school  teachers,  where 
lie  still  remains,  there  having  been  no  formal  or  affirmative  action 
whereby  his  classification  was  altered  by  the  school  board  since  his 
election  on  September  1,  1931. 

With  this  contention  and  line  of  reasoning  counsel  for  the  appellant 
does  not  agree.  An  issue  is,  therefore,  created  which,  in  our  opinion, 
entitles  Melvin  to  a hearing  before  the  Pittsburgh  Board  of  Public 
Education  in  order  that  the  said  Board,  after  reviewing  such  evidence 
as  may  be  presented,  shall  be  able  to  establish  a record  and  to  prepare 
the  type  of  decision  contemplated  under  the  provisions  of  Subsection 
(j)  of  Section  1205  of  the  School  Code,  a portion  of  which  Subsection 
reads  as  follows: 

“Such  appeal  shall  be  filed  within  thirty  (30)  days  of  receipt  by  regis- 
tered mail  of  the  ivrilten  notice  oj  the  decision  of  the  board.”  (Italics  ours.) 

This  is  the  procedure  and  action  required  by  the  Board  of  Public 
Education  in  arriving  at  any  conclusion  concerning  dismissal  of  a 
professional  employe  and  Section  1205-A  of  the  School  Code  requires 
that  any  appeal  coming  to  the  Superintendent  of  Public  Instruction 
on  a question  of  demotion  shall  come  in  the  same  manner  as  is  pro- 
vided in  the  case  of  the  dismissal  of  a professional  employe.  In  the 
present  case  the  Board  of  Public  Education  of  Pittsburgh  afforded 
the  professional  employe  only  a “courtesy  hearing”  and  thereby  failed 
to  comply  fully  with  the  provisions  of  the  Teachers’  Tenure  Law  in 
according  the  professional  employe  a full,  impartial  and  unbiased  con- 
sideration of  the  charges  and  complaints. 

ORDER 

And  now,  this  twenty-second  day  of  June,  1942,  this  case  is  hereby 
remanded  to  the  School  District  of  the  City  of  Pittsburgh  and  the 
Board  of  Public  Education  of  the  said  School  District  is  ordered  to 
accord  the  professional  employe  a hearing  in  accordance  with  the 
provisions  of  the  Teachers’  Tenure  Law  (Act  of  April  6,  1937,  P.  L. 
213,  as  amended  by  the  Act  of  June  20,  1939,  P.  L.  482). 
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Appeal  of  Elmer  L.  Hausman, 
a Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  Slatington 
Borough  School  District,  Lehigh 
County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  50. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 


January  19,  1943. 


This  case  comes  before  the  Superintendent  of  Public  Instruction 
on  appeal  from  the  action  of  the  Board  of  School  Directors  of  the 
Slatington  Borough  School  District,  Lehigh  County,  in  dismissing 
the  appellant  from  a position  as  teacher  in  the  said  school  district 
on  the  grounds  of  neglect  of  duty.  From  the  record  in  this  case  as 
taken  at  the  hearing  conducted  by  the  board  of  school  directors,  it 
appears  that  at  the  time  the  hearing  was  conducted  on  September 
28,  1942,  the  appellant  was  a professional  employe  of  the  Slatington 
Borough  School  District  under  regular  form  of  contract  prescribed 
by  law. 

On  the  date  and  hour  scheduled  for  a hearing  before  the  board  of 
school  directors  on  charges  set  forth  in  the  notice  transmitted  to  the 
appellant  by  registered  mail  under  date  of  September  16,  1942,  the 
appellant  did  not  appear  either  in  person  or  through  counsel.  The 
school  board  nevertheless  proceeded  with  the  hearing  as  scheduled 
and  established  an  official  record  consisting  of: 

(1)  Correspondence  and  minutes  of  the  board  of  school  directors 
showing  that  the  appellant  applied  for  a year’s  leave  of  absence  in 
order  to  engage  in  civil  service  at  the  Naval  Aircraft  Factory  at  Phila- 
delphia and  that  the  board  denied  the  request  “unless  Elmer  L.  Haus- 
man procure  a teacher  to  take  his  place,  the  substitute,  however,  to 
be  satisfactory  to  the  board;” 

(2)  A letter  from  the  appellant  addressed  to  the  Slatington  School 

Board  and  received  by  the  secretary  thereof  on  August  29,  1942, 
stating:  “I  am  very  sorry  but  under  present  conditions,  I cannot  be 

present  at  the  opening  session  of  school  Monday,  August  31,  1942;” 

(3)  Testimony  to  the  effect  that  at  a special  meeting  of  the  board 
of  school  directors  held  on  September  15,  1942,  there  was  incorporated 
in  the  minutes  of  the  board  a report  of  the  supervising  principal  that 
the  appellant  had  not  procured  a substitute  to  serve  in  his  place  nor 
had  he  reported  for  duty  at  the  opening  of  the  school  term  on  Monday, 
August  31,  1942,  or  at  any  time  since; 

(4)  A copy  of  the  charges  together  with  a notice  of  time  and  place 
for  a hearing  sent  by  registered  mail  by  the  secretary  of  the  board  to 
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the  appellant  under  date  of  September  16,  1942,  under  direction  of  the 
board  of  school  directors  on  the  basis  of  action  taken  at  a meeting 
held  on  September  15,  1942; 

(5)  Exhibits  showing  that  the  notification  sent  by  registered  mail 
to  the  appellant  under  date  of  September  16  was  received  by  him  on 
the  following  day; 

(6)  Copy  of  the  resolutions  of  the  board  of  school  directors  at  the 
termination  of  the  hearing  conducted  on  September  28,  1942,  showing 
that  the  board  found  the  charge  of  neglect  of  duty  sustained  by  the 
evidence,  discharged  and  dismissed  the  professional  employe,  and  in- 
structed the  secretary  so  to  notify  the  appellant  by  registered  mail; 
and 

(7)  The  roll  call  on  the  said  resolutions  showing  that  all  members 
voted  affirmatively  on  the  resolutions. 

The  record  further  shows  that  the  hearing  adjourned  at  8:14  p.  m., 
Eastern  War  Time. 

In  the  hearing  before  the  Superintendent  of  Public  Instruction  the 
appellant  and  his  counsel  placed  great  reliance  upon  their  claim  that 
the  appellant  had  not  been  accorded  a full,  impartial  and  unbiased 
consideration  of  the  charges  filed  against  him.  In  response  to  his  re- 
quest the  appellant  was  accorded  permission  to  place  before  the  Super- 
intendent of  Public  Instruction  testimony  to  show  that  he  had  been 
dismissed  without  proper  hearing  and  without  due  regard  to  the  fact 
that  he  was  engaged  in  important  wartime  work  for  his  Government 
and  that  other  extenuating  circumstances  justified  his  action  in  failing 
to  report  on  the  opening  day  of  school  and  of  failing  to  make  an 
appearance  at  the  time  scheduled  for  his  hearing  before  the  local  board 
of  school  directors.  The  testimony  taken,  however,  did  not  bring  forth 
any  substantial  discrepancy  between  the  allegations  of  the  appellant 
and  the  official  record  established  at  the  hearing  before  the  board  of 
school  directors. 

With  the  contention  of  counsel  for  the  appellant  that  it  was  im- 
possible for  the  appellant  to  appear  for  school  duties  at  the  opening 
of  the  school  term  in  September  and  the  further  contention  that  the 
appellant  was  not  given  a fair  chance  to  be  heard,  we  find  ourselves 
unable  to  agree.  As  a professional  employe  of  the  school  district,  it 
was  an  obligation  of  the  appellant  to  arrange  for  his  leave  of  absence 
prior  to  acceptance  of  another  line  of  work.  This  it  appears  the 
appellant  did  not  undertake  to  arrange  and,  in  fact,  his  request  for 
a leave  of  absence  does  not  appear  to  have  been  made  until  after  other 
employment  had  already  been  accepted.  This  disregard  of  his  con- 
tractual obligation  certainly  constituted  a definite  neglect  of  duty. 
Moreover,  by  his  own  admission,  the  appellant  is  shown  to  have  ar- 
rived in  Slatington  on  the  night  scheduled  for  the  hearing  in  ample 
time  to  have  been  present  at  the  hour  when  the  hearing  was  scheduled 
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to  begin.  There  is  nothing  in  the  record  to  indicate  that  the  board 
proceeded  with  the  hearing  ahead  of  schedule  or  that  the  board  pro- 
ceeded with  undue  haste  in  its  consideration  of  the  business  for  which 
the  meeting  had  been  called.  In  our  opinion,  a professional  employe 
accustomed  to  the  conducting  of  his  professional  activities  on  carefully 
timed  schedules  does  not  properly  excuse  his  negligence  in  failing  to 
be  present  at  a hearing  called  for  the  express  purpose  of  considering 
the  possibility  of  his  dismissal  by  explaining  that  he  first  took  time  to 
eat  his  dinner  and  then  by  telephone  sought  to  ascertain  whether  the 
board  was  in  session. 

We  also  find  ourselves  unable  to  concur  in  the  opinion  of  counsel 
for  the  appellant  that  the  provisions  of  the  Military  Service  Leave  of 
Absence  Act  (Act  of  August  1,  1941,  P.  L.  774)  are  applicable  to  and 
constitute  a justification  for  the  appellant’s  defiance  of  the  board’s 
refusal  to  grant  a leave  of  absence.  The  provisions  and  benefits  of 
this  act  are  specifically  limited  to  those  who  voluntarily  or  through 
operation  of  the  Selective  Service  Law  are  inducted  into  the  military 
or  naval  service  of  the  United  States  of  America.  There  is  nothing 
within  the  record  to  show  that  the  type  of  activity  in  which  the  appel- 
lant was  engaged  in  a naval  aircraft  factory  at  the  Philadelphia  Navy 
Yard  may  properly  be  defined  as  military  or  naval  service.  In  fact, 
the  designation  used  in  Item  2 of  the  appellant’s  petition  apparently 
describes  accurately  the  nature  of  the  activity  which  was  that  he  was 
“assigned  by  the  United  States  Civil  Service  to  the  Naval  Aircraft 
Factory  at  the  Philadelphia  Navy  Yard  as  a radio  inspector.”  While 
it  must  be  admitted  that  there  is  urgent  need  in  the  various  factories 
engaged  in  war  production  for  those  who  have  a proper  knowledge  of 
scientific  subjects  and  other  technical  knowledge  or  skill  such  as  is 
possessed  by  the  appellant,  it  must  also  be  remembered  that  this  very 
demand  makes  it  incumbent  upon  each  local  board  of  school  directors 
to  exert  every  possible  effort  to  maintain  in  the  public  schools  an  ade- 
quate and  competent  force  of  professional  employes  to  train  and  pre- 
pare students  of  the  public  schools  who  will  soon  be  required  to  meet 
their  obligations  in  the  serving  of  their  country. 

The  conduct  of  the  appellant  in  this  case  indicates  a disregard  of 
his  contractual  obligations  with  the  school  district.  We  are  obliged, 
therefore,  to  sustain  the  board  of  school  directors  of  the  Slatington 
Borough  School  District  in  its  findings  and  in  its  action  in  dismissing 
the  appellant  as  an  employe  of  the  said  school  district. 

ORDER 

And  now,  this  nineteenth  day  of  January,  1943,  the  appeal  of  Elmer 
L.  Hausman  from  the  decision  of  the  Board  of  School  Directors  of 
the  School  District  of  Slatington  Borough  is  hereby  dismissed  and  the 
action  of  the  said  board  dismissing  him  as  a professional  employe  of 
said  district  is  sustained. 
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Appeal  of  Jeannette  L.  Barrass, 
a Professional  Employe,  from  a 
decision  of  the  Board  of  School 
Directors  of  the  School  District 
of  Donora,  Washington  County, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  51. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 


May  21,  1943. 


The  record  of  this  case  shows  that  Jeannette  L.  Barrass,  the  ap- 
pellant, has  taught  in  the  schools  of  this  Commonwealth  for  the  past 
twenty-two  years,  nineteen  of  which  were  taught  in  the  School  Dis- 
trict of  Donora.  She  was,  therefore,  a professional  employe  within 
the  meaning  of  the  Teachers’  Tenure  Act  of  1937,  P.  L.  213.  On 
September  11,  1941,  by  order  of  the  Board  of  School  Directors  she 
was  placed  on  a suspension  list,  due  to  decrease  in  pupil  enrollment. 

From  the  action  of  the  Board  of  School  Directors  in  suspending  the 
appellant  an  appeal  was  filed  to  the  Superintendent  of  Public  In- 
struction, which  appeal  was  dismissed  on  October  14,  1941,  for  lack  of 
jurisdiction. 

Subsequently,  to  wit,  September  17,  1942,  dismissal  proceedings  were 
instituted  against  this  appellant  before  the  local  board  of  directors,  as 
a result  of  which  the  appellant  was  notified  of  her  dismissal  on  No- 
vember 18,  1942,  on  the  grounds  of  persistent  negligence,  persistent 
and  wilful  violation  of  the  School  Laws  of  the  Commonwealth  and  in- 
competenc.y.  We  are  now  asked  to  review  the  dismissal  action  of  the 
board  of  school  directors. 

From  the  notes  of  testimony  and  argument  of  counsel  for  the  board 
of  school  directors  we  find  that  the  charges  of  persistent  negligence 
and  persistent  and  wilful  violation  of  the  School  Laws  are  largely  based 
upon  the  alleged  failure  of  the  appellant  to  conform  in  all  instances  to 
the  following  rule  with  reference  to  corporal  punishment  of  pupils, 
originally  adopted  by  the  local  board  of  directors  February  5,  1926, 
and  reaffirmed  April  4,  1928: 

“Hereafter  teachers  in  charge  of  pupils  finding  it  necessary  to  inflict  cor- 
poral punishment  shall,  before  such  punishment  be  inflicted,  submit  the  case 
to  the  Principal  of  the  building  in  which  such  teacher  is  located,  and  then  if 
it  is  deemed  advisable,  the  pupil  shall  be  whipped  with  the  gum  hose  in  the 
presence  of  the  principal  and  not  in  the  presence  of  the  student  body,  and 
that  the  report  of  the  case  be  made  by  the  Principal  to  the  Superintendent 
of  Schools,  and  he  in  turn  to  make  report  to  the  Board. 

“Whereas,  it  has  come  to  the  attention  of  the  Board  that  many  of  our 
teachers  are  ignoring  or  evading  this  ruling  in  various  ways,  and 
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“Whereas,  Some  teachers  are  inflicting  punishment  about  the  head,  and 
face,  and  on  the  back  of  the  hand,  and  also  with  the  edge  of  the  ruler.  It 
is  also  reported  that  teachers  have  compelled  the  students  to  administer 
punishment. 

“Therefore,  Be  it  resolved  that  the  above  resolution  of  Feb.  6th,  1926, 
must  be  complied  with,  and 

“Further  be  it  resolved,  That  punishing  in  any  manner  whatsoever  about 
the  head,  face  or  hands,  be  prohibited,  and  that  no  teacher  shall  allow  or 
cause  a student  to  be  punished  by  any  other  student  or  students,  and 

“Further  be  it  resolved,  That  any  teacher  violating  any  of  the  provisions 
of  the  resolution,  shall  be  in  violation  of  his  or  her  contract  and  be  subject 
to  dismissal,  and 

“Further  be  it  resolved,  That  the  Superintendent  notify  all  the  teachers  at 
once  of  this  action.” 

The  propriety  or  reasonableness  of  the  rule  has  not  been  questioned 
by  counsel  for  the  appellant.  Knowledge  of  the  existence  of  the  rule 
has  been  admitted  by  the  appellant  and  as  said  by  the  Supreme  Court 
of  Pennsylvania  in  Smith  v.  Philadelphia  School  District,  334  Pa.  197, 
“These  by-laws  and  regulations,  as  well  as  all  provisions  of  the  School 
Code,  became  a part  of  the  contract  between  the  appellant  and  the 
appellee.” 

The  appellant  has  been  accused  of  violating  this  rule  by  choosing 
rather  to  use  her  own  method  of  dealing  with  deportment  matters.  The 
school  board  apparently  did  not  find  such  conduct  on  the  part  of  the 
appellant  satisfactory  after  considering  the  testimony  of  witnesses, 
and  from  the  record  we  can  find  nothing  to  the  effect  that  the  board 
has  abused  its  authority  or  that  due  consideration  of  the  rights  of 
the  appellant  was  not  given.  Moreover,  it  appears  that  the  appellant 
did  not  maintain  satisfactory  control  over  the  conduct  of  her  pupils 
which  was  annoying  to  other  teachers  in  the  vicinity  of  the  school 
building.  The  Supreme  Court  of  Pennsylvania  has  repeatedly  held 
that  disobedience  to  reasonable  rules  and  regulations  adopted  by  a 
board  of  school  directors  is  an  act  of  negligence  and  that  such  conduct 
may  also  be  classed  as  persistent  and  wilful  violation  of  the  School 
Law's,  Ambridge  School  District  v.  Snyder,  346  Pa.  103;  Ganaposki 
Appeal,  332  Pa.  550;  Jones  v.  Kulpmont  Borough  School  District,  333 
Pa.  581,  and  Swick  v.  Tarentum  School  District,  334  Pa.  197. 

The  testimony  of  the  school  officials  discloses  that  the  school  district 
has  adopted  a rating  system  for  determining  the  efficiency  rank  of  its 
teachers,  legal  provision  for  which  is  made  in  Section  1205  la)  of  the 
School  Code  as  amended,  commonly  referred  to  as  the  Teachers’  Ten- 
ure Act,  which  reads  as  follows: 

“In  determining  whether  a professional  employe  shall  be  dismissed  for 
incompetency,  the  professional  employe  shall  be  rated  by  an  approved  rating 
system  which  shall  give  due  consideration  to  personality,  preparation,  tech- 
nique, and  pupil  reaction,  in  accordance  with  standards  and  regulations  for 
such  scoring  as  defined  by  rating  cards  to  be  prepared  by  the  Department 
of  Public  Instruction  immediately  following  the  effective  date  of  this  act,  and 
to  be  revised,  from  time  to  time,  by  the  Department  of  Public  Instruction 
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with  the  cooperation  and  advice  of  a committee  appointed  by  the  Super- 
intendent of  Public  Instruction,  including  representation  from  county  and 
district  superintendents  of  schools,  classroom  teachers,  school  directors,  school 
supervisors,  and  such  other  groups  or  interests  as  the  Superintendent  of  Public 
Instruction  may  deem  appropriate.” 

It  appears  that  Miss  Barrass  was  rated  under  date  of  April  10,  1940, 
as  generally  satisfactoiy  under  the  then  prevailing  system,  but  that 
she  was  rated  unsatisfactory  in  respect  to  emotional  stability,  under 
the  head  of  personality. 

She  was  next  rated  June  5,  1941,  on  other  rating  cards  and  under 
more  elaborate  instructions  developed  by  the  Department  of  Public 
Instruction  as  to  the  four  main  headings  of  personality,  preparation, 
technique,  and  public  reaction  and  was  rated  unsatisfactory  as  to  each 
of  them  and  generally  unsatisfactory.  A copy  of  the  rating  was  sent 
to  Miss  Barrass  as  required  by  the  Tenure  Law  in  both  instances. 

On  June  3,  1942,  she  was  again  rated  with  the  same  findings  as  on 
June  5,  1941,  but  as  to  this  rating  it  is  to  be  noted  that  Miss  Barrass 
did  not  teach  during  the  school  year  1941-1942,  being  under  a suspen- 
sion order  as  stated  above,  and  the  third  rating  is,  therefore,  but  a 
repetition  of  the  second  and  not  as  a result  of  additional  observation 
and  is  of  no  legal  effect. 

It  appears  that  the  above  ratings  were  made  by  proper  persons 
having  both  the  ability  and  the  opportunity  to  observe  and  appraise 
the  qualifications  of  teachers  in  the  district  and  that  the  requirements 
of  the  Teachers’  Tenure  Law  as  to  rating  of  teachers  charged  with 
incompetency,  prior  to  dismissal,  have  been  met.  Conley’s  appeal,  30 
D.  & C.  593;  Kiebler’s  Appeal,  30  D.  & C.  620. 

This  case,  in  view  of  the  educational  background  and  previous  teach- 
ing experience  of  the  appellant,  has  not  been  free  from  difficulties. 
There  is  some  indication  on  the  record  that  the  appellant  is  presently 
in  ill  health.  That  condition,  if  it  be  true,  may  have  affected  the  ap- 
pellant’s rating  in  some  degree,  but  we  are  not  called  upon  to  offer  an 
opinion  on  that  question. 

A careful  consideration  of  the  testimony  leads  us  to  the  conclusion 
that  the  board  of  directors  had  before  it  sufficient  competent  evidence 
to  warrant  the  dismissal  of  the  appellant  on  the  grounds  above  men- 
tioned. The  action  of  the  board  of  school  directors  is,  therefore, 
affirmed. 

ORDER 

And  now,  this  twenty-first  day  of  May,  1943,  the  appeal  of  Jean- 
nette L.  Barrass  from  the  decision  of  the  Board  of  School  Directors 
of  the  School  District  of  Donora  Borough  is  hereby  dismissed  and 
the  action  of  the  said  board  dismissing  her  as  a professional  employe 
of  said  district  is  sustained. 


190 


OPINIONS  OF  THE  SUPERINTENDENT 


Appeal  of  John  B.  Melvin,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of  Public 
Education  of  the  School  District 
of  the  City  of  Pittsburgh,  Al- 
legheny County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  52. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 


June  8,  1943. 


This  case  was  previously  before  the  Superintendent  of  Public  In- 
struction on  March  12,  1942.  As  a result  of  the  hearing  then  conducted 
the  Superintendent,  on  June  22,  1942,  issued  an  order  requiring  the 
Board  of  Public  Education  of  the  City  of  Pittsburgh  to  accord  the 
appellant,  Mr.  John  B.  Melvin,  a hearing  on  charges  of  alleged 
demotion. 

As  we  point  out  in  our  former  review  of  the  case,  the  appellant, 
Mr.  John  B.  Melvin,  was  elected  a teacher  by  the  School  District  of 
Pittsburgh  on  September  22,  1931,  as  evidenced  by  the  minutes  of  the 
meeting  of  the  Board  of  Education  which  show  that  on  that  date  the 
Superintendent  of  the  Pittsburgh  Schools  made  the  following  recom- 
mendation : 

“I  recommend  that  the  following  named  persons  be  elected  to  the  posi- 
tions named  below  at  the  salary  indicated  in  connection  with  each  name,  the 
same  being  the  salaries  at  which  they  will  begin  work.” 

The  names  inserted  under  this  heading  include  the  following: 

“John  B.  Melvin  (College,  35096,  July  31,  1931)  Teacher,  Allderdice  Junior 
High  School,  at  a salary  of  $1,800.00,  to  date  from  September  1,  1931;  new 
position.” 

On  May  4,  1937,  pursuant  to  the  provisions  of  the  Act  of  April  6, 
1937,  P.  L.  213,  Melvin  was  given  a professional  employe’s  contract  as 
set  forth  in  Section  1205  of  the  School  Code. 

Subsequent  to  Melvin’s  election  on  September  22,  1931,  he  was  as- 
signed to  and  taught  commercial  subjects  at  the  Taylor- Allderdice 
School.  The  initial  salary  and  the  salary  increments  he  received  for 
the  services  he  rendered  from  year  to  year  were  those  provided  in 
Section  1210  of  the  School  Code  for  Junior  and  Senior  High  School 
Teachers,  which  under  the  Pittsburgh  salary  schedule  are  identical 
rates  for  the  first  six  years  of  employment. 

The  Taylor- Allderdice  School  was  on  September  22,  1931,  and  still 
is  a secondary  school  in  which  the  grades  from  the  seventh  to  twelfth, 
inclusive,  are  taught.  Melvin  upon  assuming  his  duties  was  first  as- 
signed to  grades  below  the  ninth,  but  as  a result  of  curriculum  changes 
and  grade  placement  of  certain  subjects  taught  in  the  Pittsburgh 
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schools,  in  1932  he  began  teaching  commercial  subjects  in  grades  both 
above  and  below  the  ninth  and  continued  doing  so  until  December, 
1937,  when  his  subjects  were  all  to  be  found  above  the  ninth  grade. 
His  salary,  however,  remained  at  the  rate  for  junior  high  school 
teachers. 

On  November  26,  1941,  Melvin  addressed  a letter  to  the  Pittsburgh 
Board  of  Public  Education  requesting  a change  to  the  senior  high 
school  teacher  salary  schedule  instead  of  the  junior  high  school  salary 
schedule  since  he  was  teaching  senior  high  school  subjects.  Apparently 
the  board  took  no  action  regarding  his  request  for  salary  adjustments 
but  subsequent  to  the  receipt  of  this  letter  Melvin  was  notified  by  the 
Superintendent  of  the  Pittsburgh  Schools  that  he  was  transferred  from 
the  Taylor-Allderdice  School  to  the  Herron  Hill  Junior  High  School 
as  of  December  1,  1941.  The  program  of  studies  of  the  Herron  Hill 
Junior  High  School  is  limited  to  grades  seven,  eight  and  nine,  and  the 
school  is  classified  and  generally  recognized  as  a junior  high  school. 
His  assignment  in  the  Herron  Hill  Junior  High  School  was  the  teach- 
ing of  General  Science,  there  being  no  commercial  subjects  taught  in 
that  school. 

After  receiving  notice  of  his  transfer  to  the  Herron  Hill  Junior 
High  School,  Melvin,  alleging  that  he  had  been  demoted,  addressed 
to  the  board  of  education  a request  for  a hearing.  The  board  refused 
to  grant  a formal  hearing  but  offered  instead  a “courtesy  hearing” 
stating  that  the  employe  would  be  afforded  an  opportunity  to  discuss 
the  matter  and  present  his  grievance.  The  appellant,  however,  on  ad- 
vice of  counsel,  refused  to  accept  any  hearing  other  than  a hearing 
formally  conducted  in  a manner  similar  to  that  required  in  a dismissal 
case,  it  being  contended  that  a demotion  was  involved  and  that  the 
hearing  required  by  law  must  be  conducted  “as  hereinbefore  provided 
in  the  case  of  a dismissal  of  a professional  employe.” 

In  our  former  opinion  in  this  case  we  held  that  the  Pittsburgh  Board 
of  Public  Education  had  failed  to  comply  fully  with  the  provisions  of 
the  Teachers’  Tenure  Law  and  ordered  that  a hearing  should  be  con- 
ducted in  accordance  with  the  provisions  of  the  Act  of  April  6,  1937, 
P.  L.  213,  as  amended  by  the  Act  of  June  20,  1939,  P.  L.  482. 

From  our  order  appeal  was  taken  to  the  Court  of  Common  Pleas  of 
Allegheny  County  by  the  Board  of  Public  Education  of  the  Pittsburgh 
School  District,  and  on  October  2,  1942,  the  court  dismissed  the  board’s 
appeal  and  affirmed  the  Superintendent’s  order  directing  that  a hearing 
be  accorded  to  Melvin.  The  record  now  before  us  indicates  that  the 
Board  of  Education  of  Pittsburgh  in  compliance  with  our  order  and 
the  order  of  court  conducted  a hearing  on  December  8,  1942,  a certified 
copy  of  the  prior  proceedings  having  been  submitted,  and  on  December 
22,  1942,  the  secretary  of  the  Board  of  Public  Education  of  the  Pitts- 
burgh School  District  advised  Melvin  that  after  a careful  considera- 
tion of  the  facts  elicited  at  the  hearing,  the  board  had  reached  the 
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conclusion  that  Melvin’s  contract  remained  in  full  force  and  effect 
and  that  the  facts  did  not  include  or  indicate  any  demotion.  From 
this  conclusion  the  appellant  has  again  appealed  to  us  alleging  that 
his  transfer  from  the  Taylor-Allderdice  six-year  high  school  to  the 
Herron  Hill  Junior  High  School  is  a demotion  in  position  and  that 
since  no  cause  for  this  demotion  has  been  shown  the  appellant  is 
entitled  to  be  reinstated  to  his  former  position  as  a high  school  teacher 
and  he  requests  that  we  issue  an  order  to  the  Board  of  Education  of 
the  School  District  of  Pittsburgh  directing  the  said  board  to  rescind  its 
action  in  transferring  him  from  a high  school  to  a junior  high  school 
and  to  reinstate  him  in  the  position  from  which  he  was  demoted  with- 
out assignment  of  due  cause. 

As  to  the  essential  facts  in  this  case,  there  is  substantial  agreement 
between  the  contending  parties.  The  issues  arising  grow  out  of  an 
interpretation  of  these  facts.  Counsel  for  the  Board  of  Education  con- 
tends that  the  resolution  by  which  the  appellant  was  employed  as 
“Teacher,  Allderdice  Junior  High  School”  determined  the  employment 
status.  He  further  contends  that  this  employment  status  as  junior 
high  school  teacher  necessarily  remained  unaltered  until  the  board  by 
some  official  action  with  due  recognition  of  the  provisions  of  law  ap- 
plicable to  eligibility  lists  in  school  districts  of  the  first  class  (Sections 
2228  and  2229  of  the  School  Code)  and  by  affirmative  vote  of  a ma- 
jority of  all  members  of  the  board  as  required  under  Section  403  of 
the  School  Code,  changed  the  employment  status.  Since  no  such  ac- 
tion was  ever  taken  by  the  board  lie  contends  that  the  appellant  never 
having  attained  senior  high  school  status  could  not  have  been  demoted 
by  being  transferred  to  the  Herron  Hill  Junior  High  School  and  by 
having  his  salary  stabilized  at  the  maximum  provided  for  junior  high 
school  teachers. 

Counsel  for  the  appellant  maintains,  however,  that  the  words 
“Junior  High  School”  contained  in  the  resolution  by  which  Melvin  was 
employed  are  sheer  surplusage,  inasmuch  as  the  Taylor-Allderdice 
secondary  school  at  the  time  of  Melvin’s  employment  was  a six-year 
high  school  and,  under  the  several  definitions  for  various  types  of 
high  schools  found  in  Section  1701  of  the  School  Code: 

“Any  high  school  giving  work  for  the  seventh,  eighth,  ninth,  tenth,  elev- 
enth and  twelfth  years  of  not  less  than  one  hundred  and  eighty  days  in  each 
year,  and  conforming  to  the  regulations  established  by  the  Department  of 
Public  Instruction,  and  having  at  least  five  properly  qualified  teachers  shall 
be  designated  a six-year  high  school.” 

The  appellant  having  been  employed  for  and  assigned  to  a teaching 
position  in  the  Taylor-Allderdice  School  was,  it  is  contended,  thereby 
placed  in  the  status  of  a high  school  teacher  and  consequently  was 
entitled  to  come  within  the  salary  provisions  of  Subsection  2 of  Section 
1210  of  the  School  Code  which  provides  that  high  school  teachers 
shall  receive  a minimum  annual  salary  of  $1,800  and  eight  annual  in- 
crements of  $175  each  instead  of  six  annual  increments  of  $175  each 
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provided  for  teachers  classed  as  junior  high  school  teachers  in  the 
schools  of  Pittsburgh.  Counsel  for  the  appellant  also  contends  that 
since  the  original  employment  placed  the  appellant  in  the  classification 
of  high  school  teachers,  no  change  on  the  eligibility  list  was  necessary 
nor  was  any  further  action  of  the  board  of  education  required  in  order 
to  place  the  appellant  in  line  for  salary  increments  above  the  maximum 
rate  of  salary  paid  to  junior  high  school  teachers. 

The  only  really  important  issue  which  we  are  called  upon  to  resolve 
is,  therefore:  Did  the  official  action  by  which  Melvin  was  originally 
employed  place  him  in  the  status  of  junior  high  school  teacher  or  in 
the  status  of  high  school  teacher?  A determination  of  the  proper  an- 
swer to  this  question  will  afford  a clear  and  definite  answer  as  to 
whether  the  transfer  of  the  appellant  to  a junior  high  school  and  re- 
fusal to  grant  increments  of  salary  beyond  the  junior  high  school 
maximum  rate  constitute  a demotion  under  provisions  of  the  Teachers’ 
Tenure  Law  (Act  of  April  6,  1937,  P.  L.  213,  as  amended  by  the  Act  of 
June  20,  1939,  P.  L.  482). 

We  are  conscious  of  the  fact  that  a decision  on  this  question  carries 
with  it  important  implications  not  only  for  the  appellant  but  for  other 
teachers  who  may  be  in  similar  status  and  for  a determination  of 
legally  correct  procedure  with  reference  to  limitations  on  the  authority 
of  a superintendent  of  schools  in  a district  of  the  first  class  with  regard 
to  assignment  and  reassignment  of  teachers. 

In  the  case  of  Wesenberg  v.  Bethlehem  School  District  we  held  that 
a principal  serving  in  a six-year  high  school  was  not  demoted  by  being 
transferred  to  the  principalship  of  a junior  high  school  in  the  school 
district  of  Bethlehem.  Our  opinion  in  that  case  was  sustained  by  the 
Supreme  Court  of  Pennsylvania  (346  Pa.  438). 

In  the  instant  case,  however,  there  are  important  respects  in  which 
the  facts  are  not  parallel  to  those  of  the  Wesenberg  case.  In  the  first 
place,  there  is  no  difference  in  the  salary  schedule  for  teachers  and 
principals  in  junior  and  senior  high  schools  in  districts  of  the  second 
class,  to  which  class  of  school  district  Bethlehem  belongs.  There  is, 
however,  a definite  distinction  in  schedule  of  salaries  provided  for 
junior  and  senior  high  school  teachers  in  districts  of  the  first  class, 
to  which  class  of  district  Pittsburgh  belongs.  Wesenberg,  therefore,  in 
being  transferred  from  an  assignment  as  principal  of  a six-year  high 
school  to  the  principalship  of  a junior  high  school  in  a district  of  the 
second  class  suffered  neither  a reduction  in  salary  nor  a restriction 
upon  the  automatic  increments  in  salary  which  would  follow  from  year 
to  year.  In  the  present  case,  however,  the  appellant,  by  being  trans- 
ferred from  an  assignment  in  which  he  would  have  received  two  addi- 
tional increments  of  $175  each,  was  placed  in  a salary  status  in  which 
no  additional  automatic  increments  in  salary  would  be  due  or  payable 
to  him. 


194 


OPINIONS  OF  THE  SUPERINTENDENT 


In  reviewing  the  record  placed  before  us,  we  regard  it  as  significant 
not  only  that  the  appellant  during  the  whole  period  of  his  service  at 
the  Taylor-Allderdice  High  School  taught  commercial  subjects  but 
that  this  was  true  after  the  commercial  subjects  were  placed  in  the 
senior  high  school  curriculum  of  the  Pittsburgh  schools  as  well  as  dur- 
ing the  earlier  years  when  these  subjects  were  offered  as  junior  high 
school  subjects.  From  the  standpoint  of  actual  teaching  service  he 
was,  therefore,  a teacher  of  senior  high  school  rank  and  in  view  of 
that  fact  and  the  fact  that  a secondary  school  of  six  years  is  by  law 
defined  as  a six-year  high  school  and  not  as  a junior  high  school  or  as 
a junior-senior  high  school,  we  must  conclude  that  for  salary  purposes 
as  well  as  for  teaching  service,  the  appellant  was  a “high  school 
teacher”  and  consequently  was  entitled  to  a continuance  of  salary 
increments  until  he  had  attained  the  top  of  the  regular  salary  schedule 
for  Pittsburgh  high  school  teachers,  namely,  $3,200,  instead  of  being 
limited  to  the  maximum  of  $2,850  provided  for  junior  high  school 
teachers  in  the  City  of  Pittsburgh. 

ORDER 

And  now,  this  eighth  day  of  June,  1943,  the  appeal  of  John  B.  Melvin 
from  the  decision  of  the  Board  of  School  Directors  of  the  Pittsburgh 
City  School  District,  Allegheny  County,  Pennsylvania,  is  hereby  sus- 
tained and  the  Board  of  Public  Education  of  the  School  District  of 
the  City  of  Pittsburgh  is  directed  to  reinstate  the  appellant  as  a high 
school  teacher  and  to  adjust  his  salary  in  accordance  with  the  provi- 
sions of  the  high  school  salary  schedule  of  the  Pittsburgh  School 
District. 


Appeal  of  Mrs.  Edna  Madison, 
a Professional  Employe,  from  a 
decision  of  the  Board  of  School 
Directors  of  the  School  Dis- 
trict of  Washington  Township, 
Butler  County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  53. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

December  22,  1943. 

This  is  an  appeal  from  the  action  taken  by  the  board  of  school 
directors  of  Washington  Township  School  District,  Butler  County,  in 
dismissing  Mrs.  Edna  Madison,  a professional  employe. 

The  record  discloses  that  the  appellant  has  been  a teacher  in  the 
schools  of  this  Commonwealth  for  some  sixteen  years,  the  last  seven 
of  which  were  in  the  schools  of  Washington  Township,  Butler  County. 
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In  the  beginning  of  the  1940-1941  term  she  was  assigned  to  the  Ridge 
or  Stoops  School  which  she  taught  until  the  close  of  the  1942-1943 
term.  The  Ridge  or  Stoops  School  is  a one-room  elementary  school 
with  approximately  thirty-nine  pupils,  where  grades  one  to  eight 
inclusive  are  taught,  the  appellant  being  the  only  teacher  in  the  school. 

The  charges  made  in  this  case  are  incompetency  and  cruelty,  which 
charges  are  detailed  into  seven  paragraphs. 

On  August  3,  1943,  subsequent  to  the  hearing  before  the  board  of 
directors,  the  appellant  received  a communication  purporting  to  have 
been  sent  by  the  secretary  of  the  school  board  advising  her  that  the 
charges  had  been  sustained  and  that  her  contract  was  terminated. 

Counsel  for  the  appellant  contends  that  the  notice  of  the  final  de- 
cision of  the  board  is  fatally  defective  and  constitutes  no  notice  what- 
soever of  any  authorized  act  by  the  board  because  it  was  not  signed 
by  a duly  authorized  representative  of  the  board. 

While  Paragraph  fd)  of  Section  1205  of  the  School  Code  provides 
that  the  written  notice  as  to  the  time  and  place  when  and  where  a 
professional  employe  shall  be  given  the  opportunity  of  a hearing, 
shall  be  signed  by  the  president  and  attested  by  the  secretary  of  the 
board  of  school  directors,  Paragraph  (h)  which  deals  with  the  giving 
of  notice  of  the  decision  of  the  board  of  directors  merely  provides 
that  the  notice  shall  be  written.  We  do  not  find  the  omission  of  a sig- 
nature of  a member  of  the  board  to  be  fatally  defective,  although  the 
better  practice  would  have  been  for  a member  of  the  board  to  have 
signed  this  dismissal  notice. 

Counsel  for  the  appellant  also  contends  that  in  this  case  there  has 
been  a violation  of  Paragraph  (g)  of  Section  1205  of  the  School  Code, 
24  PS  § 1126,  in  respect  to  Russell  Cranmer,  a member  of  the  board 
of  school  directors,  who  is  the  father  of  Ceva  Cranmer,  one  of  the 
complainants.  Paragraph  (g)  reads  as  follows: 

“No  member  of  any  board  of  school  directors  (or  board  of  public  educa- 
tion) shall  vote  on  any  roll  call  if  he  is  related  as  father,  mother,  brother, 
sister,  husband,  wife,  son,  daughter,  stepson,  stepdaughter,  grandchild,  nephew, 
niece,  first  cousin,  sister-in-law,  brother-in-law,  uncle  or  aunt  to  the  profes- 
sional employe  involved  or  to  any  of  the  parties  instituting  the  complaint.” 

From  the  record  it  appears  that  the  vote  of  the  board  of  directors 
was  unanimous,  indicating,  of  course,  that  Air.  Cranmer  voted.  While 
his  vote,  as  a member  of  the  board,  appears  to  be  unlawful  under  the 
circumstances,  we  do  not  think  this  constitutes  reversible  error,  in 
view  of  the  fact  that  the  votes  of  the  remaining  four  members  of  the 
board  constitute  a two-thirds  vote  required  in  dismissal  cases,  under 
Paragraph  (f)  of  Section  1205. 

The  record  shows  that  Superintendent  Connell  testified  at  the  hear- 
ing before  the  board  and  presented  an  official  Temporary  and  Pro- 
fessional Employe’s  Rating  Card  of  the  Department  of  Public  In- 
struction, for  the  appellant.  This  rating  card  shows  that  the  teacher 
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was  rated  unsatisfactory  as  to  judgment  under  the  heading  of  "Per- 
sonality,” unsatisfactory  as  to  classroom  generalship  under  the  head 
of  “Technique”  and  unsatisfactory  both  as  to  habits  of  conduct  and 
attitudes  under  “Pupil  Reaction.”  The  rating  card  is  dated  June 
22,  1943,  which  we  note  is  the  same  date  on  which  Superintendent 
Connell  appeared  before  the  board  of  school  directors  to  testify. 

Apparently  the  board  did  not  have  this  rating  card  before  it  on 
June  10,  1943,  when  the  notice  of  hearing  was  sent  to  the  appellant; 
neither  is  it  indicated  that  the  appellant  had  received  a copy  of  the 
Temporary  and  Professional  Employe’s  Rating  Card  indicating  un- 
satisfactory rating  prior  to  the  date  of  hearing.  Superintendent  Con- 
nell states  under  cross-examination  that  he  visited  the  appellant’s 
school  on  September  29,  1942,  and  February  23,  1943,  during  the 
1942-1943  school  term  and  that  the  Assistant  County  Superintendent 
visited  her  on  April  9,  1943.  Under  date  of  March  0,  1943,  Superin- 
tendent Connell  addressed  a letter  to  the  appellant  in  which  he  called 
her  attention  to  certain  things  which  he  felt  would  improve  her 
teaching. 

Generally  speaking,  the  testimony  of  a county  superintendent,  as 
an  expert  witness,  is  entitled  to  great  weight  in  determining  whether 
a teacher  in  his  district  is  competent,  but  we  do  not  find  in  the  notes 
of  testimony  that  Superintendent  Connell  stated  that  he  considered 
the  appellant  incompetent.  He  does  state  that  in  his  opinion  the  situa- 
tion which  has  developed  in  this  community  is  such  that  it  would  inter- 
fere seriously  with  her  being  successful  in  that  school  for  another 
year  but  in  answer  to  the  question  of  counsel  as  to  whether  or  not  it 
would  be  improper  for  this  school  board  to  retain  the  teacher  based  on 
conclusions  as  reached  and  put  on  the  rating  card,  Superintendent 
Connell  answered  as  follows:  “In  the  letter  which  was  submitted  in 
evidence  a few  minutes  ago  (March  6,  1943),  I referred  to  the  fact 
that  the  children  in  the  upper  four  grades  spent  such  a long  period 
in  writing.  Writing  lessons,  writing  spelling  words,  for  punishment.” 

This,  of  course,  can  mean  only  that  the  board,  as  it  was  justified  in 
doing,  reached  its  own  conclusion  as  to  the  significance  of  the  Super- 
intendent’s testimony.  Rating  cards  submitted  by  counsel  for  the 
appellant  indicate  that  for  the  years  1940-1941  and  1941-1942,  the 
appellant  was  rated  satisfactory  by  Superintendent  Connell  as  a 
teacher  at  the  Stoops  School. 

This  school  district  does  not  have  a supervising  principal.  The 
appellant  was  under  the  supervision  of  the  county  superintendent 
and  under  the  general  supervision  of  the  board  of  school  directors. 
There  is  evidence  in  the  record  that  the  board  of  school  directors  was 
familiar  with  the  disciplinary  problems  to  be  encountered  at  this 
school  and  that  the  appellant  was  encouraged  to  use  forceful  meas- 
ures. It  does  not  appear,  however,  that  at  any  time  during  the  years 
the  appellant  taught  school  at  that  place,  any  member  of  the  school 
board  actually  visited  the  school  as  provided  in  Section  408  of  the 
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School  Code,  24  PS  § 343.  Moreover,  it  is  indicated  that  prior  to  the 
beginning  of  the  1942-1943  term  of  school  the  appellant  had  arranged 
for  a position  in  another  school  district  but  prior  to  accepting  such 
position,  requested  a release  from  this  board  of  school  directors.  The 
release  was  not  given  and,  therefore,  the  appellant  returned  to  this 
district  for  another  year. 

The  record  discloses  that  some  thirty-nine  residents  of  the  commu- 
nity addressed  a petition  to  the  board  of  school  directors  expressing 
the  opinion  that  the  appellant  was  an  unfit,  incompetent  and  im- 
proper person  for  the  position  of  teacher  in  such  school  and  requested 
that  a hearing  be  conducted  for  determination  of  the  question  of 
competency  or  incompetency  of  such  teacher.  Of  the  petitioners,  it 
appears  that  only  seventeen  had  children  in  the  school.  Earlier  in 
the  school  year  some  nineteen  of  the  pupils  in  the  Ridge  or  Stoops 
School  forwarded  a letter  to  John  T.  Connell,  Superintendent  _ of 
Schools  in  Butler  County,  asking  for  a new  teacher  and  expressing 
great  dissatisfaction  with  the  appellant,  and  among  other  things  solic- 
ited Mr.  Connell’s  assistance  in  procuring  another  for  them.  The 
dismissal  proceedings  were  instituted  following  the  receipt  of  these 
petitions. 

Under  Paragraph  (j)  of  Section  1205  of  the  School  Code,  the 
Superintendent  of  Public  Instruction  is  required  on  appeal  to  review 
the  official  transcript  of  the  record  of  the  hearing  before  a board  of 
school  directors  and  after  hearing  and  argument  to  enter  such  order 
either  affirming  or  reversing  the  action  of  the  board  of  school  directors 
as  to  him  appears  just  and  proper. 

The  Superintendent  is  not  obliged  to  accept  the  findings  of  the 
board  of  school  directors  in  cases  appealed  to  him.  (Spruce  Hill 
Township  School  District  v.  Bryner,  148  Pa.  Superior  Ct.  549.) 

The  burden  of  proof  is  on  the  board  of  school  directors  to  show  a 
proper  dismissal  of  a teacher  and  such  teacher  is  entitled  to  the 
benefit  of  every  right  secured  to  her  under  the  Teacher’s  Tenure  Law. 
Unless  such  teacher  is  dismissed  in  the  prescribed  manner,  having 
been  accorded  every  right  secured  by  statute,  dismissal  proceedings 
are  illegal.  (Swink’s  Case,  132  Pa.  Superior  Ct.  107.) 

Among  the  complaints  made  against  the  appellant  are:  That  she 
kept  the  children  in  after  the  close  of  school  for  an  unreasonable 
time;  required  them  to  write  excessively  misspelled  words;  failed  to 
give  the  children  toilet  privileges;  threw  water  on  two  pupils;  used 
five  rulers  and  a paddle  for  punishing;  slapped  children  with  an  open 
hand;  showed  partiality  to  certain  students;  made  references  to  the 
rearing  of  certain  pupils,  and  had  particular  difficulties  with  two 
pupils,  namely,  Jack  McKee  and  Clarence  Johnston.  As  to  many  of 
these  matters  the  testimony  of  the  witnesses  is  conflicting.  We  do  not 
find  a decided  weight  of  the  evidence  in  this  case  to  be  in  favor  of  sus- 
taining the  charges  made  against  the  appellant,  having  in  mind  the 
conditions  which  it  appears  were  to  be  met  at  this  particular  school 
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where  there  were  pupils  of  fifteen,  sixteen  and  seventeen  years  of 
age,  as  well  as  beginners.  On  the  whole  we  find  from  the  record  a situ- 
ation indicating  that  this  teacher  was  unpopular  with  the  complain- 
ants, rather  than  incompetent  and  cruel.  Unpopularity  with  students 
does  not  necessarily  constitute  incompetency  (Fenstermacher’s  Ap- 
peal, 36  D.  & C.  373 j,  nor  do  mere  complaints  of  parents  (Gulich 
Township  School  District  v.  Korman,  31  D.  & C.  197). 

Moreover,  it  appears  that  Section  1410  of  the  School  Code,  24  PS 
§ 1382,  was  not  considered  by  the  board  of  directors  in  this  case.  Sec- 
tion 1410  reads  as  follows: 

“Every  teacher  in  the  public  schools  in  this  Commonwealth  shall  have  the 
right  to  exercise  the  same  authority  as  to  conduct  and  behavior  over  the 
pupils  attending  his  school,  during  the  time  they  are  in  attendance,  including 
the  time  required  in  going  to  and  from  their  homes,  as  the  parents,  guardians, 
or  persons  in  parental  relation  to  such  pupils  may  exercise  over  them.” 

It  seems  further  that  the  teacher,  as  to  some  pupils,  should  have  had 
the  support  of  the  board  of  directors  pursuant  to  the  authority 
granted  by  Section  1438  of  the  School  Code,  24  PS  § 1477,  which 
reads  as  follows: 

“In  case  any  child  between  eight  and  sixteen  years  of  age  cannot  be  kept 
in  school  in  compliance  with  the  provisions  of  this  act,  on  account  of  incor- 
rigibility, truancy,  insubordination  or  other  bad  conduct,  or  if  the  presence 
of  any  child  attending  school  is  detrimental  to  the  welfare  of  such  school  on 
account  of  incorrigibility,  truancy,  insubordination,  or  other  bad  conduct, 
then,  in  any  such  case  the  board  of  school  directors  of  the  proper  district 
may,  by  its  superintendent,  supervising  principal,  secretary,  or  attendance 
officer,  under  such  rules  and  regulations  as  said  board  may  adopt,  proceed 
against  said  child  before  the  juvenile  court,  or  otherwise,  as  is  now  or  may 
hereafter  be  provided  by  law  for  incorrigible,  truant,  insubordinate  or  delin- 
quent children.” 

In  the  January,  1943,  issue,  Volume  XXIX,  No.  1,  of  the  publica- 
tion by  Warwick  & York,  Inc.,  Baltimore,  Maryland,  entitled,  ‘‘Edu- 
cational Administration  and  Supervision  Including  Teacher  Train- 
ing,” there  is  contained  an  article  by  Roy  C.  Bryan  and  Louis  Foley 
entitled,  “Some  False  Notions  about  School  Discipline.”  From  page 
19  of  that  article  we  make  the  following  quotation: 

“It  is  undemocratic  for  a teacher  not  to  respect  the  rights  of  pupils,  both 
as  individuals  and  as  a group.  But  it  is  no  less  undemocratic  for  pupils  to 
ignore  the  rights  of  a teacher,  or  to  be  allowed  to  disturb  the  operation  of 
the  class  as  a whole.  Permitting  young  people  to  form  habits  of  disorder 
and  inconsiderate  conduct  in  the  classroom  is  poor  preparation  for  their  later 
life  as  responsible  members  of  society.  When  the  teacher’s  fear  of  being 
‘autocratic’  allows  a few  youngsters  to  have  their  own  way  in  disturbing  a 
class,  we  have  a situation  as  truly  undemocratic  as  anything  can  be.  We 
have  the  irresponsible  despotism  of  the  few,  exercised  against  their  own  best 
interests  as  well  as  those  of  the  group  as  a whole,  whose  freedom  from  such 
annoyance  it  is  the  teacher’s  duty  to  protect.” 

The  complainants  who  testified  at  the  hearings  in  this  case  were 
composed,  with  the  exception  of  Superintendent  Connell,  of  pupils 
and  their  parents.  The  parents  were  permitted  to  testify  from  state- 
ments made  to  them  by  their  children  and  in  addition  were  asked 
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as  to  whether  or  not  the  teacher  has  the  respect  and  good  will  of  the 
community.  Certain  witnesses  who  appeared  before  the  board  in  be- 
half of  the  appellant  were  adjudged  incompetent  and  were  not  per- 
mitted to  testify.  Among  these  witnesses  were  a former  teacher  in  the 
Ridge  or  Stoops  School,  a local  minister,  neighbors,  as  well  as  former 
pupils  of  appellant  and  their  parents. 

Although  boards  of  school  directors  cannot  be  expected  to  conform 
strictly  to  the  technical  rules  of  evidence,  yet  from  an  examination 
of  the  record  it  appears  that  the  rulings  made  by  the  directors  in  the 
admission  of  evidence  in  this  case  seriously  lacked  consistency.  We 
feel  that  if  parents  of  pupils  were  competent  to  testify  for  the  com- 
plainants, from  the  offers  made  by  counsel  for  the  appellant,  the 
testimony  of  these  additional  witnesses  for  the  appellant  should  like- 
wise have  been  received,  and  their  testimony  considered  before  a con- 
clusion was  reached. 

Paragraph  (d),  Section  1205  of  the  School  Code,  reads  in  part  as 
follows: 

“At  such  hearing  all  testimony  offered,  including  that  of  complainants 
and  their  witnesses,  as  well  as  that  of  the  accused  professional  employe  and 
his  or  her  witnesses,  shall  be  recorded  by  a competent  disinterested  public 
stenographer  whose  services  shall  be  furnished  by  the  school  district  at  its 
expense.” 

In  our  opinion  it  is  evident  that  the  board  of  school  directors  in 
this  case  did  not  discharge  its  obligation  to  the  professional  em- 
ploye in  affording  her  the  benefit  of  a proper  hearing  as  required  by 
Paragraph  (d),  Section  1205  of  the  School  Code. 

ORDER 

And  now,  on  this  twenty-second  day  of  December,  1943,  after  hear- 
ing and  argument  and  after  reviewing  all  testimony  filed  or  taken, 
the  action  of  the  board  of  school  directors  of  Washington  Township 
School  District,  Butler  County,  in  dismissing  Mrs.  Edna  Madison  as 
a professional  employe  is  hereby  reversed  and  the  said  board  is  di- 
rected to  reinstate  her  as  a professional  employe  of  said  district. 


Appeal  of  Grace  A.  Wilson,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of  School 
Directors  of  the  School  District 
of  Hampden  Township,  Cum- 
berland County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  54. 


OPINION 

FRANCIS  B.  HAAS 


Superintendent  of  Public  Instruction 


February  7,  1944. 


This  is  an  appeal  from  the  action  taken  by  the  board  of  school 
directors  of  Hampden  Township,  Cumberland  County,  in  dismissing 
Grace  A.  Wilson,  a professional  employe. 
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We  find  from  the  record  that  on  May  21,  1943,  this  board  of 
school  directors  passed  a motion  that  notice  be  sent  to  the  appellant 
to  the  effect  that  her  contract  was  to  be  cancelled  at  the  end  of  the 
1942-1943  school  term  and  that  on  or  about  June  1,  1943,  the  secre- 
tary of  the  school  board  notified  her  in  writing  that  her  services  were 
terminated  under  Section  406  of  the  School  Code. 

That  such  summary  dismissal  without  conformity  with  the  proce- 
dural requirements  of  the  Teachers’  Tenure  Law,  Section  1205  of  the 
School  Code,  24  PS  § 1126,  was  highly  irregular  requires  no  dis- 
cussion. (In  re  Swink,  132  Pa.  Superior  Ct.  107;  Langan  v.  Pittston 
School  District,  335  Pa.  395.)  Subsequently,  however,  on  September 
3,  1943,  it  appears  that  the  appellant  was  sent  a registered  letter 
containing  a statement  of  charges  and  notice  that  she  would  be 
afforded  a hearing  on  September  16,  1943.  It  appears  that  no  action 
was  taken  by  the  school  board  to  nullify  the  original  and  irregular 
dismissal  action.  It  is  contended  by  counsel  for  the  appellant  that 
such  omission  also  makes  the  later  proceedings  void.  True,  such  with- 
drawal might  have  cleared  the  air  more  completely  for  later  pro- 
ceedings since  the  board  chose  to  institute  them,  but  the  failure  to  do 
so  cannot  be  regarded  as  fatal. 

Another  practice  followed  by  the  board  in  this  case  which  requires 
comment  is  that  fact  that  the  board  apparently  under  a misapprehen- 
sion as  to  its  duty  under  the  statute,  in  one  of  its  notices  of  Septem- 
ber 3,  1943,  advised  the  appellant  that  she  had  been  dismissed,  and 
then  proceeded  to  detail  the  charges.  The  other  notice  of  the  same 
date  informed  the  appellant  of  the  hearing  date. 

Section  1205  of  the  School  Code,  which  provides  that  the  secretary 
of  the  school  district  shall  furnish  such  professional  employe  with  a 
detailed  written  statement  of  the  charges  upon  which  the  dismissal  is 
based,  neither  requires  nor  authorizes  dismissal  before  a hearing  has 
been  conducted.  (Swick  v.  School  District  of  Borough  of  Tarentum, 
141  Pa.  Superior  Ct.  246.)  At  such  hearing  the  professional  employe 
is  not  obliged  under  the  Tenure  Act  to  prove  her  innocence  or  show 
cause  why  she  should  not  be  dismissed.  (In  re  Swink,  132  Pa.  Supe- 
rior Ct.  107.) 

The  charge  for  dismissal  in  this  case  is  persistent  negligence.  The 
appellant  has  been  a teacher  in  the  public  schools  for  twenty-eight 
years,  the  twelve  last  of  which  were  in  Hampden  Township  at 
Shaull’s  School  where  she  taught  grades  five  and  six.  The  most  seri- 
ious  of  the  charges  pressed  against  the  appellant  in  this  case  is  tardi- 
ness in  arriving  at  school  for  the  opening  session.  The  fact  that  teach- 
ers were  required  to  report  for  duty  at  8:20  A.  M.  is  not  denied. 
Witnesses  for  the  board,  who  are  teachers  at  the  Shaull’s  School, 
testified  that  the  appellant  was  consistently  late  in  her  arrival  during 
the  period  from  October,  1942,  to  April,  1943,  reaching  school  on  some 
occasions  at  9:00  o’clock  and  later,  and  on  one  occasion,  at  10:20 
A.  M.  The  appellant  testified  that  she  lived  some  fifteen  or  sixteen 
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miles  from  the  school  and  that  her  lateness  in  every  instance  was  for 
reasons  beyond  her  control,  such  as  bad  tires,  motor  trouble  and  bad 
weather  conditions.  She  denied  being  consistently  late,  however,  and 
stated  that  over  such  period  she  was  late  only  fifteen  times. 

Notwithstanding  the  present  wartime  conditions  which  limit  the 
purchase  of  automotive  equipment,  we  think  that  to  be  late  as  often 
as  fifteen  times  during  such  period  is  too  frequent  and  constitutes 
persistent  negligence.  Good  administrative  policy  would  seem  to  re- 
quire that  teachers  under  circumstances  where  there  is  doubt  that 
they  may  be  able  to  reach  school  on  time,  would  make  such  personal 
arrangements  as  would  bring  about  a higher  degree  of  certainty  as 
to  such  arrival.  (Spruce  Hill  Twp.  School  District  v.  Bryner,  148  Pa. 
Superior  Ct.  549.) 

The  appellant  is  also  charged  with  violating  a regulation  of  the 
school  board  early  in  March,  1943,  in  excusing  two  pupils  to  attend 
a public  sale.  It  appears  that  the  school  officials  in  this  district  for- 
merly excused  pupils  who  brought  notes  from  parents  requesting 
their  children  to  be  excused  from  school.  However,  witnesses  for  the 
school  board  testified  that  this  policy  was  changed  and  that  an  an- 
nouncement of  the  board’s  action  to  refuse  requests  for  permission 
to  attend  public  sales  had  been  made  prior  to  March,  1943,  at  an  as- 
sembly of  all  pupils  and  teachers.  Apparently,  therefore,  the  appel- 
lant should  have  known  of  this  change  of  policy. 

The  appellant  is  further  charged  with  failure  to  observe  a regula- 
tion which  the  principal  of  the  building  had  made  with  reference  to 
dismissal  of  pupils  into  the  halls  at  the  noon  hour,  on  the  first  Fri- 
day in  April'.  In  her  testimony  the  appellant  states  that  she  did  not 
know  that  Mrs.  Mildred  Gardner  was  the  principal.  From  the  record 
it  appears  that  at  a meeting  of  the  school  board  on  March  26,  1943, 
each  teacher  was  informed  that  Mrs.  Gardner  was  the  principal. 

In  view  of  the  fact  that  apparently  the  prior  minutes  of  the  school 
board  do  not  show  the  election  of  anyone  as  principal  of  the  school, 
notwithstanding  the  custom  of  the  board,  as  testified,  to  consider  the 
teacher  of  the  seventh  and  eighth  grades  automatically  as  principal, 
there  may  have  been  some  room  for  doubt  prior  to  March  26,  1943, 
but  little  room  for  doubt  after  the  meeting  of  the  school  board  on 
that  date.  This  incident  and  the  one  immediately  above  would  not  of 
themselves  constitute  acts  of  negligence  but  are  to  be  so  regarded 
when  considered  with  the  charge  of  failure  to  arrive  on  time  for  the 
opening  of  school.  (Yeich’s  Appeal,  35  D.  & C.  133.) 

As  to  the  charge  of  failure  to  stay  after  school  closing  to  take 
charge  of  the  pupils  until  the  last  bus  had  gone,  the  testimony  offered 
is  not  convincing.  On  the  one  occasion  when  the  other  teachers  who 
testified  returned  to  the  building  to  check  on  rumors  that  the  appel- 
lant was  leaving  early,  they  found  the  appellant  still  on  the  school 
grounds  and  going  toward  her  automobile.  Whether  the  appellant 
was  at  that  time  preparing  for  immediate  departure  has  not  been 
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shown.  Likewise,  proof  is  lacking  as  to  the  charge  of  the  late  filing 
of  attendance  reports  and  late  distribution  of  pupils’  cards.  The  ap- 
pellant contends  that  she  filed  her  attendance  reports  in  the  of- 
fice of  the  county  superintendent  of  schools  in  Carlisle,  Pennsylvania, 
the  inference  being  that  teachers  in  her  same  school  would  have  no 
knowledge  as  to  the  date  when  they  were  actually  filed.  Frequently 
in  districts  where  there  is  no  supervising  principal,  teachers  file  attend- 
ance reports  directly  with  the  office  of  the  county  superintendent.  The 
requirement  of  this  school  district  as  to  the  filing  of  attendance  re- 
ports, if  it  had  one,  has  not  been  shown. 

The  matter  of  failure  of  appellant  to  cooperate  in  the  sale  of  war 
bonds  and  stamps,  it  appears,  may  have  resulted  from  a misunder- 
standing, as  the  teacher  did  subsequently  cooperate. 

Counsel  for  the  appellant  also  contends  that  the  minutes  of  the 
meeting  of  the  school  board  at  the  time  of  hearing  do  not  show  how 
each  member  voted  with  respect  to  the  dismissal.  The  copy  of  the 
transcript  of  testimony  of  hearing  before  the  school  board  furnished 
to  us  on  appeal,  however,  definitely  shows  a record  of  the  vote  by  each 
member  present,  on  roll  call. 

A careful  consideration  of  the  testimony  leads  us  to  the  conclusion 
that  the  school  board  was  justified  in  its  action  in  dismissing  the  ap- 
pellant on  the  ground  above  mentioned. 

ORDER 

And  nowr,  this  seventh  day  of  February,  1944,  after  hearing  and 
argument  and  after  reviewing  all  testimony  filed  or  taken,  the  appeal 
of  Grace  A.  Wilson  from  the  decision  of  the  board  of  school  directors 
of  the  School  District  of  Hampden  Township  is  hereby  dismissed  and 
the  action  of  the  said  board  dismissing  her  as  a professional  employe 
of  said  district  is  sustained. 


Appeal  of  Virginia  E.  Meadows, 
a Professional  Employe,  from  a 
decision  of  the  Board  of  School 
Directors  of  the  School  District 
of  the  Borough  of  Punxsu- 
tawney,  Jefferson  County,  Penn- 
sylvania. 

OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

March  17,  1944. 

This  is  an  appeal  from  the  action  taken  by  the  board  of  school 
directors  of  Punxsutawney,  Jefferson  County,  Pennsylvania,  in  dis- 
missing Virginia  E.  Meadows,  a professional  employe. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  55. 
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According  to  the  record,  the  appellant  has  been  an  elementary 
teacher  in  the  Punxsutawney  schools  for  the  past  sixteen  years.  The 
charge  for  dismissal  is  that  of  persistent  negligence,  based  largely 
on  alleged  refusals  on  the  part  of  the  appellant  to  perform  certain 
duties  in  accordance  with  instructions. 

No  objections  have  been  made  to  the  procedure  before  the  board  of 
school  directors,  so  that  the  issue  here  is  whether  or  not  the  board  of 
school  directors  had  before  it  sufficient  competent  evidence  on  which 
to  sustain  the  charge  of  persistent  negligence,  which  is  one  of  the 
causes  for  dismissal  of  a professional  employe  under  the  Teachers’ 
Tenure  Law,  Section  1205  of  the  School  Code,  24  PS  § 1126. 

The  following  is  a statement  of  the  charges  made  by  the  board  of 
school  directors  in  this  case: 

“I — That  Virginia  E.  Meadows  is  wilfully  and  persistently  negligent  in  that 
she  failed,  neglected  and  refuses  to  carry  out  the  instructions  set  forth  in 
the  Superintendent’s  Bulletin  dated  September  21st,  1943,  providing  for 
the  testing  of  students  having  reading  difficulties,  as  set  forth  in  said 
Bulletin. 

“2 — That  you,  Virginia  E.  Meadows,  have  wilfully  and  persistently  left  your 
classes  unattended  while  you  have  visited  and  taken  care  of  other  mat- 
ters to  the  exclusion  and  detriment  of  your  school  work. 

“3 — That  you,  Virginia  E.  Meadows,  did,  before  the  School  Board  on  October 
4th,  1943,  wilfully,  intentionally  and  defiantly  inform  them  that  you  were 
not  taking  orders  from  the  Superintendent,  Principal,  the  School  Board 
or  anyone  else  in  the  School  and  that  you  had  taken  the  matter  to  the 
Parent-Teacher  Association. 

“4 — That  .you,  Virginia  E.  Meadows,  did  neglect  and  refuse  to  carry  out  the 
teacher  assignment  of  the  audiometric  testing  program  held  in  our  School 
during  the  1942-43  term.  You  further  neglected  to  fill  out  weight  charts 
due  for  the  present  school  term. 

“5 — That  you,  Virginia  E.  Meadows,  have  wilfully  and  persistently  taken 
your  school  troubles  first  to  the  public  and  not  to  your  Principal  or 
Superintendent  in  violation  of  written  ‘Teachers  Instruction’  issued  in 
1938. 

“ALL  of  which  neglects  of  duty  shows  on  your  part  a wilful,  negligent  and 
persistent  failure  to  cooperate  with  the  School  Authorities;  is  wholly 
against  the  best  interests  of  the  schools  in  this  District,  and  in  viola- 
tion of  the  terms  of  your  employment  under  the  law.” 

Charges  one  and  three  will  be  discussed  together,  as  they  refer  to 
the  alleged  failure  of  the  teacher  to  carry  out  instructions  of  the 
superintendent  and  the  board  of  school  directors  with  reference  to  a 
bulletin,  issued  by  the  superintendent,  dated  September  21,  1943.  The 
following  is  a copy  of  the  bulletin  in  question: 

“OFFICE  OF  THE  SUPERINTENDENT 
September  21,  1943 

“To:  Grade  Principals  and  Teachers  of  Reading  (4-6) 

From:  James  T.  Downie,  Superintendent 
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SUBJECT : READING 

“In  every  reading  group  teachers  will  have  pupils  who  are  having  diffi- 
culties in  reading.  Before  a teacher  can  proceed  scientifically  with  her  work 
for  the  year,  she  will  need  to  know  the  basal  and  instructional  level  of  each 
pupil.  This  often  takes  considerable  time. 

“Mis  Orveta  McClelland  has  one  half  day  free  each  week.  She  has  also 
taken  a number  of  reading  courses  under  Dr.  Betts  at  State  College.  I have 
asked  her  to  use  this  one  half  day  each  week  in  helping  to  test  pupils  that 
are  having  reading  difficulties. 

“When  she  comes  to  your  building,  please  refer  such  students  to  her.  She 
will  later  confer  with  you  regarding  her  findings. 

“This  additional  work  by  Miss  McClelland  I am  sure  will  be  helpful.” 

It  appears  that  Miss  McClelland  visited  the  West  End  Building, 
where  the  appellant  taught,  in  the  morning  of  October  4,  1943,  for 
the  purpose  of  making  the  reading  test  as  covered  by  the  bulletin, 
and  that  the  appellant  refused  to  turn  over  the  pupils  to  her.  Wade 
B.  Haines,  principal  of  the  school,  was  advised  of  the  refusal  and  he 
notified  the  district  superintendent,  James  T.  Downie,  who  promptly 
came  to  the  West  End  Building,  bringing  with  him  Ned  L.  Brown,  a 
member  of  the  board  of  school  directors.  Superintendent  Downie  tes- 
tifies as  to  his  conversation  with  the  appellant  on  that  occasion  as 
follows. 

“Mr.  Downie:  So,  I went  back  to  Miss  Meadows’  room  and  asked  her  to 
come  out  and  she  came  out.  She  left  the  door  open.  I said  for  her  to  close 
the  door.  She  said,  ‘I  am  taking  care  of  this  room,’  and  she  would  not  shut 
the  door.  I closed  the  door.  She  opened  it.  I talked  to  Miss  Meadows. 
I said  ‘Are  you  not  going  to  carry  out  these  instructions?’  ‘I  will  not — I am 
not  carrying  out  what  you  say.’  I asked  her  that  same  question  at  least 
twice.  I tried  to  reason  with  her  but  I could  not.  I then  went  back  to  Mr. 
Brown,  who  was  there.  I asked  him  to  come  out.  He  went  back  and  Miss 
Meadows  was  again  called  out  of  the  room  and  Mr.  Brown  asked  her  if  she 
was  not  willing  to  carry  out  the  instructions  of  this  bvdletin.  Again  she  said 
the  same  as  to  me.  He  asked  her  again  if  she  was  refusing  to  carry  out  these 
instructions  and  she  said  she  most  certainly  was.  We  then  left  the  building.” 

After  leaving  the  West  End  Building,  it  appears  that  Superintend- 
ent Downie  arranged  with  the  board  of  school  directors  to  call  a 
special  meeting  in  the  evening  of  October  4,  1943,  and  the  appellant 
was  requested  to  be  present,  for  the  purpose  of  discussing  the  situation. 
Quoting  further  from  Superintendent  Downie’s  testimony,  we  have 
the  following: 

“Q.  What  did  she  (Miss  Meadows)  state  here  to  the  Board  in  the  pres- 
ence of  the  Board?  Also  yourself  and  any  others? 

“A.  (Superintendent  Downie) : She  said  she  was  not  taking  any  orders 
from  the  Superintendent,  the  Principal,  the  School  Board  or  anyone  else  in 
the  school,  and  she  had  taken  the  matter  to  the  Parent  Teacher  Association. 
She  said  that  to  the  entire  Board  after  lengthy  discussion  with  the  Board. 
Mr.  Haines  and  I asked  her  if  she  did  not  feel  she  was  making  a mistake, 
but  she  refused  to  reconsider.”  (Parentheses  supplied.) 

The  testimony  of  the  individual  members  of  the  board  of  school 
directors  corroborates  that  of  Superintendent  Downie  with  reference 


205 


PENNSYLVANIA  DEPARTMENT  OF  PUBLIC  INSTRUCTION 


to  the  occurrences  at  the  meeting  of  the  board  of  school  directors  on 
the  evening  of  October  4,  1943.  From  the  record  it  is  indicated  that 
attempts  were  made  by  several  of  the  members  to  bring  about  a re- 
consideration of  the  stand  taken  by  the  appellant,  but  that  she  re- 
mained adamant  in  her  refusal. 

Following  the  special  meeting  of  October  4,  1943,  the  board  of 
school  directors  advised  the  appellant  that  she  was  being  suspended 
as  a teacher  and  that  another  person  would  take  her  place.  At  the 
time  of  the  hearing  before  the  board  on  the  dismissal  charges  on  Octo- 
ber 18,  1943,  it  appears  that  both  the  appellant  and  her  counsel  ad- 
mitted that  she  refused  to  obey  the  order  of  the  local  superintendent 
of  schools  in  respect  to  the  testing  of  students  having  reading  diffi- 
culties, and  refused  to  obey  that  order  before  the  board  of  school  di- 
rectors on  October  4,  1943,  as  included  in  Items  1 and  3 in  the  state- 
ment of  charges,  but  stated  that  the  appellant  would  thereafter  obey 
that  order  and  all  other  similar  orders  of  the  superintendent  of 
schools  and  the  board  of  school  directors  in  respect  to  the  conduct  of 
the  schools  and  methods  of  teaching.  This,  it  appears,  was  precisely 
what  the  board  of  school  directors  wished  the  appellant  to  do  on  Octo- 
ber 4,  1943,  but  apparently  the  board  felt  that  such  change  of  atti- 
tude came  too  late.  In  examining  the  superintendent’s  bulletin  re- 
ferred to  above,  it  is  not  entirely  clear  to  us  whether  the  teachers 
affected  thereby  were  to  refer  all  students  to  Orveta  McClelland  or 
only  those  having  reading  difficulties.  Miss  McClelland,  to  whom  the 
refusal  is  alleged  to  have  been  made,  was  not  called  as  a witness. 
However,  no  issue  has  been  raised  in  this  case  indicating  any  lack  of 
clarity  in  the  superintendent’s  instructions  and  we  assume  from  the 
developments  of  the  case  that  there  was  an  understanding  as  to  the 
requirements  of  this  bulletin  on  the  part  of  the  appellant. 

Counsel  for  the  appellant  contends  that  inasmuch  as  the  appellant 
was  suspended  October  4,  1943,  she  had  no  further  opportunity  to 
obey  such  order,  that  she  refused  but  once  to  carry  out  and  perform 
the  duty  of  cooperating  in  giving  the  reading  tests,  and  that  a single 
act  of  refusal  does  not  amount  to  “persistent  negligence.”  In  the 
case  of  Wesenberg  v.  School  District  of  Bethlehem,  148  Pa.  Superior 
Ct.  250,  the  Superior  Court  said: 

“Relator  had  nothing  in  the  nature  of  a vested  right  in  the  position  of 
principal  of  Liberty  (School).  He  was  not  immune  from  assignment  to 
other  duties  by  the  board.  A refusal  to  accept  an  assignment  which  a board 
has  the  power  to  make  may  be  classed  as  ‘persistent  and  wilful  violation  of 
the  school  laws  of  this  Commonwealth  on  the  part  of  the  professional  em- 
ploye’ and  a direct  violation  of  his  contract,  and  also  amounts  to  persistent 
negligence ; and  for  such  conduct  a teacher  may  be  dismissed  and  his  contract 
terminated.”  (Parentheses  supplied.) 

In  that  case  the  appellant  refused  to  accept  a single  assignment 
made  by  the  board  of  school  directors  and  such  refusal  was  held  to 
be  persistent  negligence.  Under  the  school  law,  a local  superintend- 
ent has  authority  to  give  such  directions  in  the  art  and  methods  of 
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teaching  as  he  deems  expedient  and  necessary.  It  is  not  disputed  that 
the  bulletin  of  September  21,  1943,  issued  by  Superintendent  Downie, 
was  in  keeping  with  his  authority. 

The  word  “persistent”  ordinarily  means  firm  and  persevering  in 
a course,  design  or  resolution.  Certainly,  by  her  own  admission,  the 
conduct  of  the  appellant  in  this  case  before  the  local  superintendent 
and  before  the  board  of  school  directors  was  such.  We  think,  there- 
fore, that  the  decision  of  the  Superior  Court  in  the  Wesenberg  case 
referred  to  above,  is  applicable  to  the  case  before  us  and  that  a single 
act  of  refusal  may,  under  certain  circumstances,  constitute  persistent 
negligence. 

In  charge  No.  4,  the  appellant  is  alleged  to  have  neglected  and  re- 
fused to  carry  out  the  teacher’s  assignment  of  audiometric  testing 
program  to  discover  defects  in  hearing,  held  during  the  1942-1943 
term,  and  to  have  failed  to  fill  out  weight  charts  due  for  the  present 
school  term. 

Superintendent  Downie  testified  that  the  audiometric  test  consists 
of  taking  thirty  or  thirty-five  pupils  and  connecting  each  of  them  to 
a phonograph  by  means  of  earphones.  Records  are  then  played  and 
pupils  are  told  to  record  on  paper  what  they  hear.  He  stated  that 
the  test  requires  considerable  time  to  set  up,  to  mark  papers  and  re- 
cord the  results.  The  tests  were  given  by  Miss  Beyer,  school  nurse,  and 
Mrs.  Pearce  and  other  teachers  had  been  asked  to  help.  Just  what  part 
the  appellant  actually  had  in  these  tests  is  not  entirely  clear  from 
the  testimony.  Superintendent  Downie  states  that  when  he  learned 
that  the  appellant  had  refused  to  assist,  he  went  to  her  about  it  but 
she  didn’t  give  him  an  answer,  just  walked  away.  The  appellant,  on 
the  other  hand,  states  that  she  did  help  with  these  tests.  It  is  clearly 
stated  by  Mrs.  Pearce,  however,  that  she  (Mrs.  Pearce)  corrected  the 
papers,  presumably  covering  the  appellant’s  pupils,  at  her  home  that 
evening.  This  would  indicate  that  if  -the  appellant  did  assist  at  all 
in  the  giving  of  the  tests,  it  was  not  by  any  means  full  cooperation. 
The  same  lack  of  cooperation  we  feel  is  exhibited  with  reference  to 
the  matter  of  weight  charts.  These  refusals  constitute  further  acts  of 
negligence,  especially  when  considered  with  the  refusals  referred  to  in 
charges  No.  1 and  No.  3.  (Yeich’s  Appeal,  35  D.  & C.  133.) 

We  are  of  the  opinion,  however,  that  the  evidence  offered  in  this 
case  is  insufficient  to  sustain  charge  Nos.  2 and  5. 

In  charge  No.  2 of  the  above  specifications,  it  is  stated  that  the  ap- 
pellant wilfully  and  persistently  left  classes  unattended  “while  you 
have  visited  and  taken  care  of  other  matters  to  the  exclusion  and 
detriment  of  your  school  work.”  Principal  Haines  refers  to  several 
instances  when  the  appellant  was  not  in  her  room  during  school 
hours.  However,  his  testimony  does  not  show  where  she  was  at  those 
times  nor  the  length  of  time  she  was  out  of  the  room.  To  sustain 
this  charge,  we  feel  that  it  should  have  been  affirmatively  shown  that 
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the  appellant  was  absent  from  her  classroom  without  a legitimate 
reason. 

Charge  No.  5 is  to  the  effect  that  the  teacher  wilfully  and  persis- 
tently took  her  school  troubles  first  to  the  public  and  not  to  the  prin- 
cipal or  superinendent,  in  violation  of  written  teachers’  instructions 
issued  in  1938.  An  examination  of  the  so-called  teachers’  instructions 
fails  to  reveal  any  such  title.  On  the  contrary,  the  first  page  is  headed, 
“Recitation  Suggestions,”  and  the  particular  clause  of  the  sugges- 
tions which  she  is  charged  with  violating  is  No.  18  in  the  list,  the 
title  of  which  is,  “Organizing  the  Class  or  Room.”  If  the  pamphlet 
was  intended  to  be  one  containing  mandatory  directions,  it  should 
have  been  so  designated.  In  our  opinion,  the  pamphlet  referred  to 
in  charge  No.  5 is  of  such  a general  nature  that  it  is  insufficient  to 
sustain  a charge  of  negligence  without  a greater  degree  of  proof  than 
has  been  offered  in  this  case. 

We  are,  therefore,  of  the  opinion  that  the  evidence  substantiates 
the  charge  of  persistent  negligence,  in  so  far  as  charge  No.  1 and 
No.  3 are  concerned,  and  the  action  of  the  board  of  school  directors 
of  Punxsutawney  school  district  dismissing  the  appellant  as  a pro- 
fessional employe  should  be  sustained. 

ORDER 

And  now,  this  seventeenth  day  of  March,  1944,  after  hearing  and 
argument  and  after  reviewing  all  testimony  filed  or  taken,  the  appeal 
of  Virginia  E.  Meadows  from  the  decision  of  the  board  of  school  di- 
rectors of  the  School  District  of  the  Borough  of  Punxsutawney,  is 
hereby  dismissed  and  the  action  of  the  said  board  dismissing  her  as 
a professional  employe  of  said  district  is  sustained. 


Appeal  of  J.  Morris  Kiefer 
from  a decision  of  the  Board  of 
School  Directors  of  the  School 
District  of  the  Borough  of 
Glendon,  Northampton  County, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction 
Commonwealth  of  Penns.yl- 
vania,  at  Harrisburg,  Pennsyl- 
vania, No.  56. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

August  22,  1944. 

This  is  an  appeal  from  the  action  of  the  board  of  school  directors 
of  the  Borough  of  Glendon  School  District,  Northampton  County,  in 
dismissing  J.  Morris  Kiefer,  a teacher  in  that  district,  without  first 
having  furnished  him  with  a detailed  written  statement  of  the  charges 
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upon  which  such  dismissal  was  based  or  conducting  a hearing  as  re- 
quired by  the  Teachers’  Tenure  Law. 

It  appears  that  the  appellant  prior  to  serving  in  the  Borough  of 
Glendon  School  District,  had  taught  in  the  schools  of  this  Common- 
wealth for  the  past  eighteen  years. 

From  the  minutes  of  the  meeting  of  the  board  of  school  directors 
of  the  Borough  of  Glendon  School  District  on  November  15,  1943,  the 
following  appears: 

“On  motions  of  Mr.  Schug  and  Mrs.  Doran,  J.  Morris  Iviefer  was  elected 
to  teach  in  the  Glendon  Borough  Schools  to  fill  the  unexpired  term  1943- 
1944  caused  by  the  resignation  of  Miss  Tormey,  Mr.  Kiefer  to  take  over  his 
new  position  on  December  1,  at  a salary  of  $1500.00  per  year.  It  was  decided 
not  to  issue  a Contract  at  this  time.” 

Pursuant  to  such  action  of  the  board,  the  appellant  received  a let- 
ter dated  November  21,  1943,  from  the  board  of  school  directors,  a 
copy  of  which  is  attached  to  the  petition  for  appeal  and  marked  Ex- 
hibit A.  The  pertinent  portions  of  that  letter  read  as  follows: 

“Please  be  advised  that  at  a special  meeting  of  the  Glendon  Borough 
School  Board  on  November  15,  you  were  elected  to  teach  in  the  Borough  of 
Glendon,  to  fill  the  unexpired  school  term  1943-1944.  You  will  take  the  posi- 
tion now  held  by  Anne  A.  Tormey,  and  will  receive  a salary  of  $1500.00  per 
year. 

“We  are  not  issuing  a Contract  at  this  time  as  we  want  to  assure  ourselves 
that  you  are  just  the  teacher  needed  to  fill  our  needs. 

“You  are  to  report  for  teaching  on  December  1,  1943,  and  continue  for 
the  balance  of  the  1943-1944  school  term.” 

No  written  form  of  contract  such  as  is  provided  for  professional 
employes  in  Section  1205  of  the  School  Code  was  entered  into  between 
the  board  of  school  directors  and  the  appellant.  However,  on  or  about 
December  1,  1943,  the  appellant  entered  upon  his  duties.  In  a letter 
dated  February  8,  1944,  the  appellant  was  advised  by  the  Secretary 
of  the  board  of  school  directors  that,  effective  as  of  March  1,  1944,  his 
services  would  no  longer  be  required. 

Counsel  for  the  appellant  in  a letter  dated  March  31,  1944,  ad- 
dressed to  the  board  of  school  directors,  requested  that  a hearing  be 
conducted  in  accordance  with  the  Teachers’  Tenure  Law  and  in  re- 
sponse to  such  request  a date  for  hearing  was  fixed  for  April  24,  1944. 
However,  in  a letter  of  April  10,  1944,  addressed  to  counsel  for  the 
appellant,  the  date  of  hearing  was  cancelled,  and  it  appears  that  no 
hearing  was  held  subsequently,  nor  was  the  appellant  furnished  with  a 
written  statement  of  any  charges  upon  which  the  dismissal  was  based. 

There  are  other  developments  in  this  case  which  appear  from  the 
petition  for  appeal,  such  as  the  averment  that  the  appellant  upon 
advice  of  counsel  continued  to  report  to  the  school  district  for  duty, 
notwithstanding  his  dismissal  notice;  that  counsel  for  the  school  dis- 
trict requested  that  the  appellant  discontinue  such  practice;  that 
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some  attempt  was  made  by  the  board  of  school  directors  to  provide 
temporary  employment  for  the  appellant  in  view  of  the  existing  con- 
troversy, and  that  the  appellant  was  on  two  occasions  personally  con- 
ducted from  the  school  building.  These  incidents  do  not  seem  to  be 
of  importance  as  far  as  the  purpose  of  this  opinion  is  concerned. 

It  is  contended,  inter  alia,  by  counsel  for  the  board  of  school  di- 
rectors that  under  the  terms  of  the  motion  adopted  at  the  meeting  of 
the  board,  referred  to  above,  the  appellant  was  a temporary  employe, 
engaged  on  probation. 

Section  1201  of  the  School  Code  defines  two  types  of  temporary  em- 
ployes, namely,  substitutes  and  temporary  professional  employes.  It 
was  irregular  for  the  board  of  school  directors  to  employ  the  appellant 
as  a substitute,  for  there  was  a vacancy  existing  on  the  teaching  staff. 
Counsel  for  the  board  of  school  directors  does  not  contend  that  Act 
No.  127,  approved  May  21,  1943,  P.  L.  273,  which  during  the  present 
wartime  emergency  enables  boards  of  school  directors,  under  certain 
circumstances,  to  employ  a substitute  to  fill  a vacancy,  has  any  ap- 
plication to  the  issue. 

If  the  appellant  was  considered  a temporary  professional  employe, 
engaged  for  a limited  time  to  fill  such  vacancy,  it  does  not  appear 
that  his  dismissal  was  based  upon  an  unsatisfactory  rating,  as  is  re- 
quired  by  Section  1201  of  the  School  Code.  As  to  whether  or  not  the 
appellant  was  a tenure  teacher  in  the  district  where  he  formerly 
taught  for  eighteen  years,  and  whether  his  former  employment  would 
affect  his  present  status,  we  do  not  here  decide. 

To  be  included  as  a tenure  teacher  from  the  fact  that  he  was  em- 
ployed in  the  schools  of  this  Commonwealth  as  of  April  6,  1937,  when 
the  Tenure  Law  became  effective,  a written  contract  was  required. 
(Hawkins’  Petition,  129  Pa.  Superior  Ct.  453.) 

However,  this  appeal  has  been  filed  on  the  theory  that  the  appel- 
lant was  a tenure  teacher  and,  as  such,  has  been  denied  certain  privi- 
leges accorded  tenure  teachers. 

The  questions,  therefore,  which  arise  are,  Does  the  appellant  have 
tenure  privileges  and  Does  the  Superintendent  of  Public  Instruction 
have  jurisdiction  to  consider  this  appeal? 

Section  1205  of  the  School  Code  contains  the  following  provision: 

“In  all  school  districts,  all  contracts  with  professional  employes  shall  be 
in  writing,  in  duplicate,  and  shall  be  executed  on  behalf  the  board  of 
school  directors  (or  board  of  public  education)  by  the  president  and  secretary 
and  signed  by  the  professional  employe.” 

The  form  of  contract  to  be  thus  executed,  is  also  prescribed  in  Sec- 
tion 1205  and  provides  as  follows: 

“.  . . and  this  contract  shall  continue  in  force  year  after  year,  unless 
terminated  by  the  professional  employe  by  written  resignation  presented 
sixty  days  before  resignation  becomes  effective,  or  by  the  board  of  school 
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directors  (or  board  of  public  education)  by  official  written  notice  presented 
to  the  professional  employe:  Provided,  That  the  said  notice  shall  designate 
the  cause  for  the  termination  and  shall  state  that  an  opportunity  to  be  heard 
shall  be  granted  if  the  said  professional  employe  within  ten  days  after  receipt 
of  the  termination  notice,  presents  a written  request  for  such  a hearing.” 

It  is  also  provided  in  Section  1205  (a)  as  follows: 

“The  only  valid  causes  for  termination  of  a contract  entered  into  with  a 
professional  employe  in  accordance  with  the  provisions  of  this  section  shall 
be — -immorality,  incompetency,  intemperance,  cruelty,  persistent  negligence, 
mental  derangement,  persistent  and  wilful  violation  of  the  school  laws  of  this 
Commonwealth  on  the  part  of  the  professional  employe.” 

The  provisions  of  the  Teachers’  Tenure  Law  quoted  above  consis- 
tently refer  to  the  requirement  of  a duly  executed  contract  before  the 
right  to  receive  a written  statement  of  charges,  the  right  to  be  dis- 
missed only  for  the  enumerated  causes,  and  the  right  to  a hearing 
before  the  board  of  school  directors,  commonly  referred  to  as  tenure 
rights,  are  acquired. 

In  the  case  of  Commonwealth  ex  rel.  Ricapito  v.  Bethlehem  School 
District,  148  Pa.  Superior  Ct.  426  (1942),  President  Judge  Keller 
said,  on  page  437 : 

“Two  things  must  enter  into  the  creation  of  a valid  and  enforceable  teach- 
er’s, or  professional  employe’s  contract.  (1)  The  appointment  must  be  made 
and  the  salary  fixed. by  the  affirmative  vote  of  the  majority  of  all  the  mem- 
bers of  the  board  of  school  directors,  duly  recorded  on  the  minutes,  showing 
how  each  member  voted.  (2)  A contract  must  be  duly  signed  by  the  teacher 
and  executed  by  the  president  and  secretary  on  behalf  of  the  board,  drawn 
in  strict  compliance  with  the  action  taken  by  the  board  and  the  provisions 
prescribed  by  the  School  Code  and  its  amendments:  Hawkins’  Petition,  129 
Pa.  Superior  Ct.  453,  195  A.  761.  . . .” 

We  think,  therefore,  that  this  case  is  controlled  by  the  decision  of 
the  Superior  Court  of  Pennsylvania  in  the  Ricapito  case  referred  to 
above.  The  appellant  cannot  be  considered  a tenure  teacher  because 
he  had  neither  a valid  appointment  as  a regular  full-time  teacher 
nor  a duly  executed  contract  as  prescribed  by  the  Teachers’  Tenure 
Law,  both  of  which  are  required  in  order  to  obtain  a valid  and  en- 
forceable teacher’s  or  professional  employe’s  contract.  He,  therefore, 
has  no  standing  to  obtain  a statement  of  charges  upon  which  his 
dismissal  was  based  or  a hearing  before  the  board  of  school  directors, 
which  he  seeks,  and  under  the  circumstances,  his  summary  dismissal 
was  made  possible. 

Such  being  the  case,  no  jurisdiction  is  conferred  upon  the  Super- 
intendent of  Public  Instruction  under  Section  1205  (j)  of  the  School 
Code,  to  review  the  action  of  the  board  of  school  directors. 

ORDER 

And  now,  this  twenty-second  day  of  August,  1944,  after  hearing 
and  argument  and  after  reviewing  all  testimony  filed  or  taken,  the 
appeal  of  J.  Morris  Kiefer  from  the  decision  of  the  board  of  school 
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directors  of  the  School  District  of  the  Borough  of  Glendon,  Northamp- 
ton County,  Pennsylvania,  in  dismissing  him  as  an  employe  in  said 
district,  is  hereby  dismissed  for  lack  of  jurisdiction. 


Appeal  of  Mario  Bennie,  a 
Professional  Employe,  from  a 
decision  of  the  Fell  Town- 
ship School  District,  Lacka- 
wanna County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  57. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

June  20,  1945. 

This  is  an  appeal  from  the  action  taken  by  the  board  of  school  di- 
rectors of  the  school  district  of  Fell  Township,  Lackawanna  County, 
in  dismissing  Mario  Bennie,  a professional  employe. 


From  the  record,  it  appears  that  the  following  notice,  dated  Novem- 
ber 21,  1944,  was  sent  to  Mr.  Bennie: 

“Mr.  Mario  Bennie 
Simpson,  Pa. 

Dear  Sir: 

Be  advised  that  at  a meeting  of  the  Fell  Township  School  District  Board 
on  November  20,  1944,  you  have  been  dismissed  as  a teacher  based  on  the 
charges  preferred  by  the  following  girls:  Theresa  Polka,  Joan  Penska,  Theresa 
Fendrock,  Mary  Fendrock,  Irene  Mikalik  and  Connie  Danchek,  establishing 
immoral  and  improper  conduct.  A detailed  statement  is  attached  hereto. 


Further,  you  are  hereby  notified  that  you  will  be  given  an  opportunity 
to  be  heard  either  in  person,  or  by  counsel  or  both  before  the  Board  of  School 
Directors  in  the  High  School  Building,  Simpson,  Pa.,  on  December  4th,  1944, 
at  7:00  P.  M. 

Very  truly  yours, 


B.  A.  WASHELESKI, 

President.” 


The  detailed  statement  of  charges  referred  to  in  the  notice  relates 
briefly  to  statements  of  the  girls  whose  names  appear  in  the  notice, 
and  who  were  pupils  in  Mr.  Bennie’s  schoolroom,  evidently  made  at 
a meeting  of  the  board,  to  the  effect  that  Mr.  Bennie  had  improperly 
touched  their  persons  on  occasions. 

The  charge  preferred  against  Mr.  Bennie,  the  professional  employe 
in  the  case,  is  that  of  immorality. 

A formal  hearing  was  held  before  the  board  of  school  directors  on 
December  11,  1944. 
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Counsel  for  the  appellant  contends,  among  other  things,  that  the 
notice  of  November  21,  1944,  referred  to  above,  was  in  violation  ot 
the  Teachers’  Tenure  Law  in  that  its  effect  was  to  dismiss  the  teacher 
prior  to  the  formal  hearing  before  the  board  of  school  directors. 

With  this  contention  we  are  in  agreement.  Section  1205  (d)  of  the 
School  Code,  24  PS  § 1126,  provides  as  follows: 

“Before  any  professional  employe  is  dismissed  . . . the  secre- 
tary of  the  school  district  shall  furnish  such  professional  employe 
with  a detailed  written  statement  of  the  charges  upon  which  his  or 
her  dismissal  ...  is  based,  together  with  a written  notice  signed  by 
the  president  and  attested  by  the  secretary  of  the  board  of  school 
directors  of  a time  and  place  when  and  where  such  professional  em- 
ploye will  be  given  an  opportunity  to  be  heard  either  in  person  or 
by  counsel,  or  both,  before  the  board  of  school  directors.  . . .” 

The  notice  of  the  board  of  school  directors  dated  November  21, 
1944,  in  this  case,  states  as  follows: 

“Be  advised  that  at  a meeting  of  the  Fell  Township  School  District 
Board  on  November  20,  1944,  you  have  been  dismissed  as  a teacher 
based  upon  the  charges  preferred  by  the  following  girls  . . .” 

This  notice  was  given  prior  to  the  formal  hearing. 

The  Superior  Court  of  Pennsylvania,  in  Swink’s  Case,  132  Pa.  Supe- 
rior Ct.  107  (1948),  where  the  board  of  school  directors  took  action 
dismissing  a teacher  prior  to  conducting  a formal  hearing,  held: 

“The  record  fails  to  show  that  the  board  complied  with  the  re- 
quirements of  this  section  of  the  Act.  The  board  notified  the  appel- 
lant, on  November  23,  1937,  that  by  action  of  the  board  on  November 
22,  she  had  been  dismissed,  and  simultaneously  gave  her  notice  that 
an  opportunity  had  been  granted  to  her  to  meet  with  the  board  and 
‘show  cause  why  (she)  should  continue  to  hold  (her)  teaching  posi- 
tion under  this  Act.’  This  action  was  plainly  contrary  to  the  provi- 
sions of  the  statute,  which  requires  that  a detailed  written  statement 
of  the  charges,  and  written  notice  of  the  time  and  place  of  hearing, 
shall  be  given  by  the  board  to  the  professional  employe  before  such 
employe  is  dismissed  by  the  board.  Clearly,  what  the  board  did  here 
was  to  reverse  the  prescribed  procedure,  the  observance  of  which  is 
not  a matter  of  discretion.  No  statutory  support  for  the  board’s  action 
can  be  found.” 

The  board  of  school  directors  in  this  case,  as  the  board  of  school 
directors  in  the  Swink  case,  failed  to  comprehend  the  appellant’s 
rights  and  its  own  limitations  under  the  Teachers’  Tenure  Act.  We 
think,  therefore,  that  the  action  in  dismissing  this  appellant  was 
illegal. 

We  call  attention  to  Act  No.  243,  approved  May  26,  1915,  which, 
among  other  things,  amends  Section  1205  (d)  of  the  School  Code 
which  is  here  under  consideration.  In  the  amendment  the  word  “pro- 
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posed”  has  been  inserted  before  the  word  “dismissal”  in  the  present 
law  and  should  clear  up  any  uncertainty  which  may  now  exist. 

Section  1205  (f)  of  the  School  Code  requires  the  vote  of  the  mem- 
bers of  the  school  board  to  be  recorded  by  roll  call.  In  Swink’s  case, 
referred  to  above,  the  court  held  that  “to  be  recorded  by  roll  call” 
means  that  the  minutes  of  the  board  must  show  how  each  member 
voted. 

The  official  transcript  of  the  proceedings  before  the  board  of  school 
directors  on  December  11,  1944,  does  not  make  any  reference  to  how 
the  members  voted  on  the  dismissal  of  the  appellant.  However,  a 
copy  of  the  notice  sent  to  the  appellant  after  the  formal  hearing 
dated  November  13,  1944,  indicates  that  the  vote  was  by  roll  call.  It 
may  be,  therefore,  that  the  board  of  school  directors  did  actually  take 
the  vote  by  roll  call  and  record  the  same  on  its  minutes,  but  in  the 
interest  of  assuring  a professional  employe  full  compliance  with  the 
Tenure  Act,  the  better  practice  would  seem  to  be  to  have  the  stenog- 
rapher or  reporter  taking  the  notes  of  testimony,  include  the  same  as 
part  of  the  official  transcript. 

In  our  opinion,  the  board  of  school  directors  in  this  case  did  not 
discharge  its  obligations  to  the  professional  employe  in  meeting  the 
procedural  requirements  set  forth  in  the  Teachers’  Tenure  Law. 

ORDER 

And  now,  on  this  twentieth  day  of  June,  1945,  after  hearing  and 
argument,  and  after  reviewing  all  testimony  filed  or  taken,  the  action 
of  the  board  of  school  directors  of  Fell  Township  School  District, 
Lackawanna  County,  in  dismissing  Mario  Bennie  as  a professional 
employe  is  hereby  reversed  and  the  said  board  is  directed  to  reinstate 
him  as  a professional  employe  of  said  district. 


Appeal  of  Anthony  C.  De- 
Maria,  a Professional  Employe, 
from  a decision  of  the  Kline 
Township  School  District, 
Schuylkill  County,  Pennsyl- 
vania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania. No.  58. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

June  20,  1945. 

This  is  an  appeal  from  the  action  taken  by  the  board  of  school  di- 
rectors of  Kline  Township,  Kelayres,  Schuylkill  County,  in  dismissing 
Anthony  C.  DeMaria,  a professional  employe. 
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The  appellant  was  a teacher  in  the  Lofty  elementary  school  which 
position  he  held  since  1936.  On  January  25,  1945,  at  8:30  A.  M.,  the 
appellant  came  to  school  and  reported  to  Mr.  Minor,  the  principal, 
that  he  was  ill  and  could  not  teach.  The  appellant  did  not  again  re- 
port for  teaching  duties  until  March  8,  1945.  He  called  on  Mr.  Minor 
at  his  office  in  the  Kelayres  Building  on  March  6,  1945,  and  informed 
him  that  he  was  ready  to  resume  teaching  duties  and  on  March  8, 
1945,  he  reported  at  school  time  and  taught  that  day.  In  the  evening 
of  March  8,  1945,  the  secretary  of  the  board  of  school  directors  called 
on  the  appellant  and  served  a notice  on  him  of  which  the  following 
is  a copy: 

“KLINE  TOWNSHIP  SCHOOL  DISTRICT 


Kelayres,  Penna. 

March  7.  1945 

Mr.  Anthony  C.  DeMaria 
1st  Street 
Kelayres,  Penna. 

Dear  Sir : 


I have  been  directed  to  notify  you  that  your  services  with  the  Kline  Town- 
ship School  District  have  been  terminated  at  a meeting  of  the  Board  held 
March  6,  1945.  The  reason  for  such  action  being  that  you  have  persistently 
refused  to  teach  during  the  period  from  January  25,  1945  to  March  6,  1945. 
which  under  the  laws  of  the  State  of  Pennsylvania  constitutes  incompetency. 

The  board  will  hold  a meeting  for  the  purpose  of  having  a hearing  in  your 
case  at  8 o’clock  P.  M.  on  March  20,  1945,  at  the  Kelayres  School  Building 
when  and  where  you  may  appear  if  you  deem  fit. 


You  will  kindly  be  guided  accordingly. 


Yours  truly, 

/s/  FRANK  FIORILLA, 

Secretary 


The  appellant  did  not  teach  after  receipt  of  the  notice. 


Counsel  for  the  appellant  contends,  among  other  things,  that  the 
notice  of  March  7,  1945,  referred  to  above,  was  in  violation  of  the 
Teachers’  Tenure  Law  in  that  its  effect  was  to  dismiss  the  teacher 
prior  to  the  formal  hearing  before  the  board  of  school  directors. 

With  this  contention  we  are  in  agreement.  Section  1205  (d)  of  the 
School  Code,  24  PS  § 1126,  provides  as  follows: 

“Before  any  professional  employe  is  dismissed  . . . the  secretary 
of  the  school  district  shall  furnish  such  professional  employe  with  a 
detailed  written  statement  of  the  charges  upon  which  his  or  her  dis- 
missal . . . is  based,  together  with  a written  notice  signed  by  the  presi- 
dent and  attested  by  the  secretary  of  the  board  of  school  directors  of 
a time  and  place  when  and  where  such  professional  employe  will  be 
§iven  an  opportunity  to  be  heard  either  in  person  or  by  counsel,  or 
both,  before  the  board  of  school  directors.  . . .” 
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The  notice  of  the  board  of  school  directors  dated  March  7,  1945, 
states,  “I  have  been  directed  to  notify  you  that  your  services  with 
the  Kline  Township  School  District  have  been  terminated  at  a meet- 
ing of  the  board  held  March  6,  1945.” 

This  notice  was  given  prior  to  the  formal  hearing  held  March  20, 
1945. 

The  Superior  Court  of  Pennsylvania,  in  Swink’s  Case,  132  Pa.  Su- 
perior Ct.  107  (1938),  where  the  board  of  school  directors  took  action 
dismissing  a teacher  prior  to  conducting  a formal  hearing,  held: 
“The  record  fails  to  show  that  the  board  complied  with  the  require- 
ments of  this  section  of  the  Act.  The  board  notified  the  appellant,  on 
November  23,  1937,  that  by  action  of  the  board  on  November  22d,  she 
had  been  dismissed,  and  simultaneously  gave  her  notice  that  an  oppor- 
tunity had  been  granted  to  her  to  meet  with  the  board  and  ‘show 
cause  why  (she)  should  continue  to  hold  (her)  teaching  position  under 
this  Act.’  This  action  was  plainly  contrary  to  the  provisions  of  the 
statute,  which  requires  that  a detailed  written  statement  of  the 
charges,  and  written  notice  of  the  time  and  place  of  hearing,  shall  be 
given  by  the  board  to  the  professional  employe  before  such  employe 
is  dismissed  by  the  board.  Clearly,  what  the  board  did  here  was  to 
reverse  the  prescribed  procedure,  the  observance  of  which  is  not  a 
matter  of  discretion.  No  statutory  support  of  the  board’s  action  can 
be  found.”  It  is  noted  that  according  to  the  above  decision,  neither 
the  appearance  of  the  appellant  at  the  hearing  nor  the  subsequent 
conducting  of  a formal  hearing,  validated  the  error  made  in  the  orig- 
inal notice. 

The  board  of  school  directors  in  this  case,  as  the  board  of  school 
directors  in  the  Swink  case,  failed  to  comprehend  the  appellant’s  rights 
and  its  own  limitations  under  the  Teachers’  Tenure  Act.  We  think, 
therefore,  that  the  action  in  dismissing  this  appellant  was  illegal. 

We  call  attention  to  Act  No.  243,  approved  May  16,  1945,  which, 
among  other  things,  amends  Section  1205  (di  of  the  School  Code 
which  is  here  under  consideration.  In  the  amendment  the  word  “pro- 
posed” has  been  inserted  before  the  word  “dismissal”  in  the  present 
law  and  should  clear  up  any  uncertainty  which  may  now  exist. 

The  charge  preferred  against  the  appellant  is  that  of  incompetency 
in  that  he  “persistently  refused  to  teach  during  the  period  from  Jan- 
uary 25,  1945,  to  March  6,  1945.”  From  the  record  in  this  case,  we 
are  not  able  to  observe  any  proof  of  incompetency.  It  seems  clear 
that  the  appellant  did  not  meet  his  classes  during  the  above  period 
and  that  he  neither  asked  for  nor  was  granted  a leave  of  absence  by 
the  board  of  school  directors.  The  appellant  asserts  that  his  ab- 
sence was  due  to  illness  which  he  describes  as  an  asthmatic  bronchial 
condition.  The  testimony  of  Mr.  Minor,  the  principal,  is  that  he  saw 
the  appellant  on  an  occasion  on  March  3 or  4,  1945,  away  from  his 
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home.  Four  members  of  the  board  of  school  directors  testified  that 
they  saw  him  on  the  street  during  the  period  he  is  alleged  to  have 
been  ill.  The  appellant,  on  the  other  hand,  states  that  he  was  away 
from  home  only  four  times  during  the  period  of  his  illness,  when  he 
went  to  call  on  his  physician  and  to  the  drug  store.  It  might  be  that 
a charge  of  persistent  negligence  might  have  been  properly  made. 

The  Supreme  Court  of  Pennsylvania  in  the  case  of  Horosko  v. 
Mount  Pleasant  Township  School  District  et  ah,  335  Pa.  369,  cited 
in  Brown’s  Case,  151  Pa.  Superior  Ct.  522,  affirmed  347  Pa.  418,  and 
more  recently  in  West  Mahanoy  Township  School  District  v.  Kelly, 
156  Pa.  Superior  Ct.  601,  held  that  “ ‘incompetency’  as  used  in  the 
School  Code,  is  not  limited  in  its  meaning  to  a lack  of  substantive 
knowledge  of  the  subjects  to  be  taught,  but  embraces  also  a disquali- 
fication, an  incapacity,  want  of  physical  ability.” 

Assuming  that  the  witnesses  for  the  board  of  school  directors  did 
see  the  appellant  away  from  his  home  as  they  stated,  their  testimony 
as  a whole  tends  to  raise  an  implication  as  to  the  existence  of  physical 
ability  rather  than  the  lack  of  it. 

Section  1205  (e)  of  the  School  Code  provides  in  part  that,  “The 
board  shall  have  power  to  issue  subpoenas  requiring  the  attendance 
of  witnesses  at  any  hearing  and  shall  do  so  at  the  request  of  the  party 
against  whom  a complaint  is  made.  . . .” 

Counsel  for  the  appellant  contends  that  the  board  failed  to  pro- 
vide the  appellant  with  subpoenas  as  required  by  the  law.  The  Ten- 
ure Law  requires  boards  of  school  directors  to  issue  subpoenas  in  order 
to  procure  the  attendance  of  witnesses  at  tenure  hearings. 

As  to  the  contention  that  the  board  members  were  not  competent 
to  testify,  we  find  that  the  matter  was  considered  by  the  Superior  Court 
in  the  recent  case  of  West  Mahanoy  Township  School  District  v. 
Kelly,  156  Pa.  Superior  Ct.  601.  In  that  case,  the  court  held:  “The 
testimony  of  neither  of  these  directors  had  any  material  bearing  upon 
the  real  merits  in  this  case.  Doubtless  it  is  better  practice  for  mem- 
bers of  the  board  not  to  appear  as  witnesses,  especially  if  their  testi- 
mony is  necessary  to  sustain  the  charge.  Brown  et  ux.  v.  Bald,  111 
Pa.  Superior  Ct.  598,  602,  170  A.  346  . . .” 

In  the  Kelly  case  the  testimony  of  board  members  was  limited  to 
formal  matters,  such  as  the  service  of  the  notice  of  the  hearing  and 
the  dates  within  which  the  teacher  was  absent  from  duty. 

The  testimony  of  the  board  members  in  this  case  had  a very  mate- 
rial bearing  upon  the  real  merits  of  the  case. 

In  our  opinion,  the  board  of  school  directors  in  this  case  did  not 
discharge  its  obligations  to  the  professional  employe  in  meeting  the 
procedural  requirements  set  forth  in  the  Teachers’  Tenure  Law. 
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ORDER 

And  now,  on  this  twentieth  clay  of  June,  1945,  after  hearing  and 
argument  and  after  reviewing  all  testimony  filed  or  taken,  the  action 
of  the  board  of  school  directors  of  Kline  Township  School  District, 
Schuylkill  County,  in  dismissing  Anthony  C.  DeMaria  as  a profes- 
sional employe  is  hereby  reversed  and  the  said  board  is  directed  to 
reinstate  him  as  a professional  employe  of  said  district. 


Appeal  of  Elsie  A.  Martin,  a 
Professional  Employe,  from  a 
decision  of  the  Borough  of  Pen 
Argyl  School  District,  North- 
ampton County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  59. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

February  26,  1946. 


This  is  an  appeal  from  the  action  taken  by  the  Board  of  School 
Directors  of  the  Borough  of  Pen  Argyl,  Northampton  County,  in  dis- 
missing Elsie  A.  Martin,  a professional  employe. 


The  appellant  has  been  an  elementary  teacher  for  more  than  forty- 
two  years  in  this  State.  From  the  record  it  appears  that  the  Board  of 
School  Directors  sent  the  following  notice,  dated  September  5,  1945,  to 
Miss  Martin: 


“Miss  Elsie  Martin 
Pen  Argyl,  Pa. 


“Pen  Argyl  School  District 
Pen  Argyl,  Pa. 


September  5,  1945 


Dear  Madam : 


“You  are  hereby  notified  that  at  a meeting  of  the  Board  of  Education  held 
on  August  27,  1945,  it  was  decided  that  your  contract  would  not  be  renewed 
for  the  school  year  of  1945-1946.  It  was  further  decided  that  a hearing  would 
be  held  in  accordance  with  the  School  Code  and  such  notice  of  hearing  is 
enclosed.  You  will  find  below  a specification  of  the  reasons  given  for  the 
refusal  to  renew  your  contract. 

Very  truly  yours, 


/s/  WALTER  L.  SANDERCOCK, 

Secretary  of  the  Board.” 

Statement  of  the  charges  and  specifications  upon  which  the  Board 
bases  its  refusal  to  renew  the  contract  of  Miss  Elsie  A.  Martin: 
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1.  Said  Elsie  Martin  has  such  defective  hearing  that  she  no  longer 
possesses  the  physical  ability  to  teach. 

2.  Said  Elsie  Martin  is  physically  disabled  and  not  capable  of  per- 
forming the  duties  required  of  a teacher  in  the  public  schools. 


“THE  BOARD  OF  DIRECTORS 
Pen  Argyl  School  District 
Pen  Argyl,  Pa. 

December  5,  1945 

“Miss  Elsie  Martin 
Pen  Argyl,  Pa. 

Dear  Madam: 

“You  are  hereby  notified  that  you  will  be  given  an  opportunity  to  be 
heard  either  in  person  or  by  counsel  or  both  before  the  Board  of  Directors  of 
the  Pen  Argyl  School  District  on  Monday,  September  17,  1945,  at  the  High 
School  Building  on  Laurel  Avenue,  Pen  Argyl,  Pa.,  at  7 : 30  P.  M.  At  that 
time  a hearing  will  be  held  on  the  questions  of  your  physical  disability  and 
the  refusal  of  the  Board  to  renew  your  contract  for  the  1945-1946  School  year. 

/s/  R.  W.  MUSSELMAN, 

President  of  the  Board  of  School  Directors. 

“Attest : 

/s/  Walter  L.  Sandercock, 

Secretary  of  the  Board.” 

The  hearing  before  the  Board  of  School  Directors  by  agreement  of 
the  parties,  was  held  on  September  24,  1945,  instead  of  September  17, 
1945,  as  originally  fixed  by  the  Board  of  School  Directors.  However, 
it  is  contended  by  counsel  for  the  appellant  that  since  the  action  of  the 
Board  of  School  Directors  on  August  27,  1945,  when  it  was  decided  not 
to  renew  the  contract  of  the  appellant  for  the  school  year  of  1945-1946 
took  place  before  the  hearing  was  held,  such  procedure  was  contrary 
to  the  Teachers’  Tenure  Law.  We  are  in  accord  with  such  view. 


The  notice  sent  the  appellant  plainly  notified  her  that  her  contract 
would  not  be  renewed,  before  the  hearing  had  actually  been  held.  This 
action  was  equivalent  to  dismissal. 

The  Board  of  School  Directors  seems  to  have  been  under  the  im- 
pression that  it  was  required  to  notify  the  teacher  of  a refusal  to  re- 
elect her,  prior  to  holding  the  hearing.  This  practice  was  condemned 
by  the  Superior  Court  of  Pennsylvania  in  Swink’s  Case,  132  Pa.  Supe- 
rior Court,  (1938),  where  the  court  considering  the  Act  of  April  6, 
1937,  P.  L.  213,  held  in  part  as  follows: 

“The  record  fails  to  show  that  the  board  complied  with  the  requirements 
of  this  section  of  the  Act.  The  board  notified  the  appellant  on  November 
23,  1937,  that  by  action  of  the  board  on  November  22,  she  had  been  dis- 
missed, and  simultaneously  gave  her  notice  that  an  opportunity  had  been 
granted  to  her  to  meet  with  the  board  and  ‘show  cause  why  (she)  would 
continue  to  hold  (her)  teaching  position  under  this  Act.’  This  action  was 
plainly  contrary  to  the  provisions  of  the  statute,  which  requires  that  a de- 
tailed written  statement  of  the  charges,  and  written  notice  of  the  time  and 
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place  of  hearing,  shall  be  given  by  the  board  to  the  professional  employe 
before  such  employe  is  dismissed  by  the  board.  Clearly,  what  the  board  did 
here  was  to  reverse  the  prescribed  procedure,  the  observanec  of  which  is  not 
a matter  of  discretion.  No  statutory  support  for  the  board’s  action  can  be 
found.” 

Section  1205  (d)  of  the  Act  of  April  6,  1937,  P.  L.  213,  was  amended 
by  Section  1 of  Act  No.  243,  approved  May  16,  1945,  effective  im- 
mediately. Such  amendment  controls  this  case,  and  reads  in  part  as 
follows: 

“Before  any  professional  employe  having  attained  a status  of  permanent 
tenure  is  dismissed  by  the  board  of  school  directors  (or  board  of  public  edu- 
cation) such  board  of  school  directors  (or  board  of  public  education)  shall 
furnish  such  professional  employe  with  a detailed  written  statement  of  the 
charges  upon  which  his  or  her  proposed  dismissal  is  based,  and  shall  conduct 
a hearing.” 

The  charge  against  the  appellant  in  this  case  is  that  of  incom- 
petency apparently  based  upon  the  contention  that  the  appellant  has 
defective  hearing.  From  the  record  we  find  that  the  only  witness  testi- 
fying as  to  the  charge  of  incompetency  is  Dr.  W.  E.  Muth,  the  Super- 
vising Principal  of  the  District.  From  his  testimony  it  appears  that  it 
is  his  opinion  that  the  appellant  in  this  case  has  defective  hearing. 
This  is  apparently  based  upon  his  observation  of  the  difficulty  that 
some  children  had  in  making  themselves  understood. 

It  may  well  be  that  the  hearing  ability  of  this  appellant  is  below 
normal,  unassisted  by  any  mechanical  devices,  but  that  fact  alone  does 
not  establish  incompetency. 

It  appears  that  the  appellant  procured  a hearing  aid  but  that  the 
same  became  out  of  adjustment  soon  afterward  and  for  that  reason  she 
was  unable  to  use  it  in  the  classroom  or  at  the  hearing  before  the  Board, 
of  School  Directors. 

It  seems  to  us  that  the  appellant  in  this  case  should  have  been  given 
a fair  opportunity  to  become  accustomed  to  the  use  of  the  hearing  aid 
which  she  had  procured,  and  then  her  teaching  ability  should  have 
been  rated.  Conceivably  the  rating  of  the  appellant  subsequent 
thereto  might  reflect  her  teaching  ability  with  the  use  of  such  hearing 
aid.  Such  anecdotal  records  required  by  the  rating  cards  might  also 
fix  the  date  when  the  appellant’s  defective  hearing  was  observed. 

Apparently  there  is  no  effort  made  by  the  complainant  in  this  case 
to  present  evidence  as  to  any  unsatisfactory  rating  of  the  appellant 
made  by  the  County  Superintendent  of  Schools  in  accordance  with  the 
Teachers’  Tenure  Law. 

In  the  case  of  the  Appeal  of  Mulhollen,  155  Pa.  Superior  Court,  587, 
the  court  stated  as  follows: 

“In  providing  a method  of  rating,  the  Legislature  has  said  Section  1205, 
subpar.  (a)  of  the  School  Code,  as  last  amended,  24  P.  S.  Section  1126  that 
‘the  professional  employe  shall  be  rated  ...  in  accordance  with  standards 
and  regulations  for  such  scoring  as  defined  by  rating  cards  to  be  prepared 
by  the  Department  of  Public  Instruction.  . . .’ 
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“As  we  view  it,  the  dismissal  of  a professional  employe  is  not  the  sole 
objective  to  be  attained  by  the  rating  procedure.  It  is  also  to  be  expected 
that  improvement  in  the  ability  of  such  employe  with  consequent  benefit 
to  the  pupils  will  be  achieved  by  bringing  to  the  attention  of  the  professional 
employe  in  concrete  form  such  deficiencies  as  may  exist  in  order  that  they 
may  be  remedied. 

“The  requirement  that  in  the  case  of  unsatisfactory  ratings,  such  anectodal 
records  be  maintained  in  the  Superintendent’s  office  and  a copy  supplied  to 
the  employes  so  rated,  is  a salutory  one  which  should  be  obeyed.” 

In  view  of  the  above  case,  it  follows  that  not  only  should  the 
teacher  have  been  given  an  opportunity  to  become  adjusted  to  the 
hearing  aid,  but  she  should  have  been  rated  as  provided  by  law. 

ORDER 

And  now,  on  this  twenty-sixth  day  of  February,  1946,  after  hearing 
and  argument,  and  after  reviewing  all  testimony  filed  or  taken,  the 
action  of  the  Board  of  School  Directors  of  the  School  District  of  the 
Borough  of  Pen  Argyl,  Northampton  County,  in  dismissing  Miss  Elsie 
A.  Martin,  as  a professional  employe  is  hereby  reversed,  without 
prejudice  to  the  right  of  the  Board  of  School  Directors  to  take  further 
steps  to  comply  with  the  law  and  the  decisions  of  the  courts  in  holding 
hearings  under  the  School  Code. 


Appeal  of  Harold  A.  Hinte 
from  a decision  of  the  Board  of 
School  Directors  of  the  Borough 
of  Lansford,  Carbon  County, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  60. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

April  2,  1946. 

This  is  an  appeal  from  the  action  of  the  Board  of  School  Directors 
of  the  Borough  of  Lansford,  Carbon  County,  in  dismissing  Harold  A. 
Hinte,  an  employe  in  this  district. 

From  the  record  it  appears  that  the  Board  of  School  Directors  noti- 
fied the  appellant  in  a letter  dated  November  26,  1945,  that  he  would 
be  given  a hearing  before  the  Board  of  School  Directors  on  December 
7,  1945,  to  determine  whether  or  not  he  should  be  dismissed  as  a pro- 
fessional employe. 

A statement  of  charges  was  also  sent  the  appellant  on  November  26, 
1945,  in  which  he  was  informed  that  he  had  been  charged  with  per- 
sistent negligence.  The  charges  consist  of  seventeen  items  which 
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allege  chiefly  that  the  appellant  failed  on  the  dates  specified  to  report 
on  time  for  the  opening  of  school;  that  he  left  classes  unattended;  that 
he  failed  to  report  to  the  athletic  field  at  the  required  time,  and  that 
he  failed  to  report  for  duty  over  the  period  from  November  5,  1945, 
until  November  10,  1945. 

A hearing  was  conducted  by  the  Board  of  School  Directors  on  De- 
cember 12,  1945,  after  which  the  board  on  January  10,  1946,  deter- 
mined that  the  charges  were  sustained,  and  notified  the  appellant  that 
his  contract  was  terminated  on  the  same  date.  From  that  action, 
alleging  the  board  was  not  justified  in  reaching  the  conclusion  that  it 
did  and  that  the  appellant  was  not  accorded  a full,  impartial  and 
unbiased  hearing,  this  appeal  has  been  filed. 

Counsel  for  the  Board  of  School  Directors,  notwithstanding  the  fact 
that  a hearing  was  accorded  the  appellant  before  the  Board  of  School 
Directors,  now  contends  that  the  appellant  has  no  standing  on  appeal 
before  the  Superintendent  of  Public  Instruction,  because  he  did  not 
attain  a status  of  permanent  tenure.  It  becomes  necessary,  therefore, 
to  inquire  into  the  facts  with  reference  to  the  appellant’s  employment. 

We  find  that  Mr.  Hinte  was  graduated  from  the  University  of  Pitts- 
burgh in  1944,  and  served  as  a teacher  in  the  schools  of  Pittsburgh, 
Pennsylvania,  for  the  1944-45  school  year.  Nothing  appears  in  the 
record  as  to  the  nature  of  such  employment,  that  is,  whether  the  em- 
ployment was  as  a regular  full-time  teacher  or  as  a substitute  teacher. 

On  July  20,  1945,  he  was  employed  by  the  Board  of  School  Directors 
of  the  Borough  of  Lansford.  The  resolution  of  the  Board  of  School 
Directors  adopted  on  that  date  reads  as  follows: 

“On  motion  of  Hartranft,  seconded  by  Druckenmiller,  Mr.  Harold  Hinte 
of  Pittsburgh,  be  elected  athletic  coach  at  a salary  of  $3,400  for  an  eleven 
months’  term  and  a contract  signed  by  the  proper  officers  be  forwarded  for 
signature.” 

A contract,  in  the  form  prescribed  by  Section  1205  of  the  School  Code 
for  professional  employes  was  executed  by  Mr.  Hinte  and  the  officers 
of  the  school  board,  bearing  the  date  of  July  20,  1945,  and  indicates 
that  his  services  had  been  engaged  to  “teach”  in  the  Borough  of  Lans- 
ford School  District. 

Counsel  for  the  Board  of  School  Directors  contends  that  the  appel- 
lant’s contract  was  void  because  Mr.  Hinte  was  not  entitled  to  re- 
ceive a tenure  contract  as  he  did  not  complete  two  years  of  satisfactory 
service  in  the  district  as  a temporary  professional  employe  before 
receiving  such  contract. 
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In  support  of  his  argument,  counsel  for  the  Board  of  School  Direc- 
tors cites  the  case  of  -Commonwealth  ex  rel.  Recapito  v.  Bethlehem 
School  District,  148  Pa.  Superior  Court,  426.  In  that  case,  President 
Judge  Keller  said: 

“Two  things  must  enter  into  the  creation  of  a valid  and  enforceable  teach- 
er’s, or  professional  employe’s  contract:  (1)  The  appointment  must  be  made 
and  the  salary  fixed  by  the  affirmative  vote  of  the  majority  of  all  the 
members  of  the  board  of  school  directors,  duly  recorded  on  the  minutes, 
showing  how  each  member  voted.  (2)  A contract  must  be  duly  signed  by 
the  teacher  and  executed  by  the  president  and  secretary  on  behalf  of  the 
board,  drawn  in  strict  compliance  with  the  action  taken  by  the  board,  and 
the  provisions  prescribed  by  the  School  Code  and  its  amendments;  Hawkins’ 
Petition,  129  Pa.  Superior  Ct.  453,  195  A.  761.  If  either  of  these  is  lacking, 
there  is  no  valid,  enforceable  contract.” 

Under  this  statement  of  the  law  we  find  that  to  be  enforceable,  a 
teacher’s  or  professional  employe’s  contract  must  be  drawn  in  strict 
compliance  with  the  provisions  prescribed  by  the  School  Code.  Sec- 
tion 1205  of  the  School  Code,  24  P.  S.,  Section  1126. 

According  to  the  facts,  Mr.  Hinte  was  employed  in  the  Borough  of 
Lansford  School  District  on  July  20,  1945.  He  did  not,  prior  to  re- 
ceiving such  contract,  complete  two  years  of  service  in  any  school 
district.  Clearly,  therefore,  under  the  law,  the  contract  which  he  held 
was  void,  and  did  not  render  him  a professional  employe  within  the 
meaning  of  the  Teachers’  Tenure  Law. 

Counsel  for  the  school  district  also  contended  that  the  contract 
which  Mr.  Hinte  received  was  void  for  the  further  reason  that  the 
resolution  of  the  Board  of  School  Directors  engaged  his  services  as  an 
athletic  coach  and  not  as  a teacher.  However,  in  view  of  our  decision, 
that  Mr.  Hinte  was  not  entitled  to  a professional  employe’s  contract, 
it  becomes  unnecessary  to  consider  this  additional  contention. 

Under  the  provisions  of  the  Teachers’  Tenure  Law,  the  jurisdiction 
of  the  Superintendent  of  Public  Instruction  is  limited  to  actions  in- 
volving the  dismissal  of  professional  employes. 

This  appeal  is,  therefore,  dismissed  because  under  the  circumstances, 
the  law  confers  no  jurisdiction  upon  the  Superintendent  of  Public  In- 
struction: Steinberg’s  Appeal,  39  D.  & C.  706;  Walters  v.  Topper, 
et  al.  139,  Pa.  Superior  Court,  292;  the  jurisdiction  of  the  Superin- 
tendent of  Public  Instruction  being  limited  to  cases  involving  pro- 
fessional employes. 

ORDER 

And  now  on  this  second  day  of  April,  1946,  after  hearing  and  argu- 
ment, and  after  reviewing  all  testimony  filed  or  taken,  the  appeal  of 
Harold  A.  Hinte,  from  the  decision  of  the  Board  of  School  Directors 
of  the  Borough  of  Lansford,  Carbon  County,  Pennsylvania,  in  dismiss- 
ing him  as  an  employe  in  said  district,  is  hereby  dismissed  for  lack  of 
jurisdiction  by  the  Superintendent  of  Public  Instruction. 
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Appeal  of  Joseph  Kula  from  a 
decision  of  the  Board  of  School 
Directors  of  Georges  Township 
School  District,  Fayette  County, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction. 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  61. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 


August  30,  1946. 


This  is  an  appeal  from  the  action  of  the  Board  of  School  Directors 
of  Georges  Township  School  District,  Fayette  County,  in  dismissing 
Joseph  Kula,  a professional  employe  in  that  district. 

The  appellant,  Joseph  Kula,  has  been  a regular  elementary  teacher 
in  the  schools  of  Georges  Township,  where  he  was  assigned  to  the 
York  Run  School,  since  1941.  He  holds  a professional  employes’  con- 
tract with  the  Georges  Township  School  District  in  the  statutory  form, 
dated  August  30,  1943.  The  facts  indicate  that  on  Thursday  evening, 
August  30,  1945,  prior  to  the  opening  of  the  1945-1946  school  term, 
Mr.  L.  L.  Moser,  Supervising  Principal  of  Georges  Township,  called 
upon  the  appellant  at  his  home,  and  notified  him  that  by  action  of  the 
Board  of  School  Directors,  the  appellant  had  been  transferred  from  the 
York  Run  School  to  the  Glendale  School.  The  Glendale  School  is  lo- 
cated in  a rural  area  in  the  district. 

The  appellant  subsequently  made  several  unsuccessful  attempts  to 
obtain  his  reassignment  to  the  York  Run  School  by  contacting  several 
members  of  the  local  Board  of  School  Directors.  On  September  4, 
1945,  the  opening  day  of  the  1945-1946  school  term,  the  appellant  re- 
ported to  Air.  Moser,  the  Supervising  Principal,  who  had  offices  at  the 
York  Run  School,  in  time  for  the  opening  of  school  sessions,  and  in- 
quired of  Mr.  Moser  as  to  whether  or  not  there  had  been  any  change 
in  his  assignment.  Mr.  Moser  informed  him  that  there  had  not  been 
any  change  and  that  he,  the  appellant,  was  to  report  to  the  Glendale 
School  for  teaching  service.  In  response  to  that  information  the  appel- 
lant replied,  “I  am  not  going  to  Glendale,  I am  not  going  to  teach. 
I am  sick.” 

The  appellant  did  not  again  report  for  teaching  duty  until  Septem- 
ber 6,  1945,  when  he  called  at  Mr.  Moser’s  office  before  the  time  for 
opening  of  school  and  informed  him  that  he  was  ready  to  go  to  work 
at  the  Glendale  School.  The  appellant,  however,  was  not  permitted  to 
resume  his  teaching  services,  at  that  time  or  subsequently. 

The  appellant  had  received  no  statement  of  charges  nor  had  he  been 
given  a hearing  before  the  Board  of  School  Directors  with  reference  to 
his  dismissal. 

In  January  of  1946  the  appellant  presented  a petition  to  the  Court 
of  Common  Pleas  of  Fayette  County,  praying  the  Court  for  a writ  of 
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mandamus,  directing  the  Board  of  School  Directors  of  Georges  Town- 
ship to  comply  with  the  Teachers’  Tenure  Law  and  furnish  him  with  a 
detailed  written  statement  of  the  charges  upon  which  his  dismissal  was 
based,  together  with  a written  notice  of  the  time  and  place,  when  and 
where  he  would  be  given  an  opportunity  to  be  heard  in  person  or  by 
counsel  before  the  Board  of  School  Directors. 

On  March  29,  1946,  the  prayer  of  the  petition  was  granted  and  the 
Court  of  Common  Pleas  of  Fayette  County  ordered  the  Board  of 
School  Directors  of  Georges  Township  to  furnish  the  appellant  with 
a detailed  written  statement  of  the  charges  upon  which  his  dismissal 
as  a professional  employe  was  based,  and  to  give  the  appellant  a hear- 
ing before  the  said  Board  of  School  Directors,  on  or  before  April  10, 
1946. 

On  March  30,  1946,  the  Board  of  School  Directors  directed  to  coun- 
sel for  appellant,  a statement  of  charges,  and  on  April  10,  1946,  a 
hearing  was  conducted.  In  the  statement  of  charges  the  appellant  was 
charged  with  persistent  negligence.  Paragraph  1 covers  the  alleged 
failure  of  the  appellant  to  accept  the  assignment  to  the  Glendale 
School  and  absenting  himself  from  duty  without  reasonable  cause. 
The  second,  third,  and  fourth  charges  refer  to  certain  alleged  irregu- 
larities in  the  marking  of  examination  papers  of  certain  pupils,  having 
given  them  passing  grades,  when  they,  in  fact,  did  not  pass  such  ex- 
aminations, and  further  in  giving  improper  assistance  to  those  pupils 
in  the  examinations. 

The  fifth  and  final  charge  is  that  the  appellant  on  or  about  May  14, 
1945,  during  school  hours,  absented  himself  from  his  duties  as  a teacher 
without  permission. 

As  a result  of  this  hearing,  the  Board  of  School  Directors  notified 
counsel  for  the  appellant  on  May  8,  1946,  that  charges  one,  three,  four 
and  five  had  been  sustained  and  that  he  was  dismissed  as  a pro- 
fessional employe  in  the  district. 

Notwithstanding  the  fact  that  a statement  of  charges  was  furnished 
to  the  appellant  and  that  he  was  granted  a hearing  before  the  Board 
of  School  Directors  in  accordance  with  the  order  of  the  Court  of  Com- 
mon Pleas  of  Fayette  County,  the  inescapable  conclusion  from  the 
testimony  is  that  appellant  wras  actually  dismissed  from  his  employ- 
ment prior  to  such  proceedings. 

On  September  6,  1945,  when  the  appellant  reported  to  Air.  Moser 
and  informed  him  that  he  was  ready  to  go  to  work  at  the  Glendale 
School,  Air.  Aloser  stated  as  follows:  (Page  8,  notes  of  testimony). 

“A.  He  wanted — He  said  he  was  ready  to  go  to  work  at  the  Glendale 
School.  I said  we  had  filled  the  position. 

Q.  All  right.  Is  that  all  that  was  said? 

A.  No,  he  pressed  me  for  his  status  in  Georges  Township  at  that  particu- 
lar time.  I said  the  School  Board  determines  the  status  of  teachers  in  the 
school  district.  He  still  further  pressed  me.  My  personal  opinion,  I per- 
sonally told  him  he  hadn’t  any  job.” 
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In  the  testimony  of  Mr.  D.  Ferd  Swaney,  we  find  the  following  with 
reference  to  an  interview  which  he  had  with  the  appellant:  (Page  43, 
notes  of  testimony). 

“Q.  And  when  was  it  you  saw  him?  (Referring  to  appellant.) 

A.  I think  it  was  on  a,  about  Thursday  after  school  had  started. 

Q.  And  what  was  the  occasion  of  that  conversation? 

A.  Well,  he  came  to  the  farm  where  I was  working  and  asked  me  if — 
well,  he  first  said  he  had  a doctor’s  certificate,  and  I told  him,  ‘Well,  Joe,  I 
am  not  interested  in  the  doctor’s  certificate,  I don’t  want  to  see  that;  we 
assigned  you  to  a school,  you  didn’t  take  it  and  we  don’t  have  any  other 
school  for  you;  we  have  placed  a teacher  in  that  school  and  we  don’t  have 
another  school  to  give  you,  our  teachers  are  all — our  schools  are  all  filled.” 

Nothing  appears  in  the  testimony  regarding  any  formal  or  official 
action  which  may  have  been  taken  by  the  Board  of  School  Directors 
with  reference  to  filling  the  position  which  the  appellant  held  with  the 
school  district. 

The  action  of  the  Board  of  School  Directors  in  this  case  is  clearly  a 
violation  of  the  Teachers’  Tenure  Law,  and  a practice  which  has  been 
repeatedly  condemned  by  the  Superintendent  of  Public  Instruction,  in 
recent  opinions  rendered  pursuant  to  the  decision  of  the  Superior  Court 
of  Pennsylvania  in  Swink’s  case,  reported  in  132  Pa.  Superior  Court, 
107  (1938)  which  controls  this  case. 

We  call  attention  to  the  Act  of  May  16,  1945,  P.  L.  587,  amending 
the  Sections  of  the  School  Code  dealing  with  teachers’  tenure,  which 
provides  in  part  as  follows: 

“Before  any  professional  employe  having  attained  a status  of  permanent 
tenure  is  dismissed  by  the  board  of  school  directors  such  board  of  school 
directors  shall  furnish  such  professional  employe  with  a detailed  written 
statement  of  the  charges  upon  which  his  or  her  proposed  dismissal  is  based, 
and  shall  conduct  a hearing.  A written  notice  signed  by  the  president  and 
attested  by  the  secretary  of  the  board  of  school  directors  shall  be  forwarded 
by  registered  mail  to  the  professional  employe,  setting  forth  the  time  and 
place,  when  and  where  such  professional  employe  will  be  given  an  oppor- 
tunity to  be  heard,  either  in  person  or  by  counsel,  or  both,  before  the  board 
of  school  directors,  and  setting  forth  a detailed  statement  of  the  charges 
as  hereinbefore  provided.” 

In  Swink’s  case  referred  to  above,  where  the  Board  of  School  Direc- 
tors took  action  in  dismissing  a teacher  prior  to  conducting  a formal 
hearing,  the  Court  said  on  page  112,  as  follows: 

“The  record  fails  to  show  that  the  board  complied  with  the  requirements 
of  this  section  of  the  Act.  The  board  notified  appellant,  on  November  23, 
1937,  that  by  action  of  the  board  on  November  22d,  she  had  been  dismissed, 
and  simultaneously  gave  her  notice  that  an  opportunity  had  been  granted  to 
her  to  meet  with  the  board  and  ‘show  cause  why  (she)  should  continue  to 
hold  (her)  teaching  position  under  this  act.’  The  action  was  plainly  con- 
trary to  the  provisions  of  the  statute,  which  requires  that  a detailed  written 
statement  of  the  charges,  and  written  notice  of  the  time  and  place  of  hear- 
ing, shall  be  given  by  the  board  to  the  professional  employe  before  such 
employe  is  dismissed  by  the  board.  Clearly,  what  the  board  did  here  was  to 
reverse  the  prescribed  procedure,  the  observance  of  which  is  not  a matter  of 
discretion.  No  statutory  support  for  the  board’s  action  can  be  found.” 
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The  Board  of  School  Directors  in  this  case,  as  the  Board  of  School 
Directors  in  the  Svvink  case,  failed  to  comply  with  the  statutory  pro- 
cedure required  by  the  School  Code.  We  think,  therefore,  that  the 
action  in  dismissing  appellant  was  illegal. 

Counsel  for  the  appellant  also  contends  that  certain  members  of  the 
Board  of  School  Directors  were  ineligible  to  vote  on  the  roll  call  on 
the  question  of  the  dismissal  of  the  appellant,  for  the  reason  that  they 
were  related  to  Mr.  D.  Ferd  Swaney,  one  of  the  complainants.  Mrs. 
Jane  Hugh  is  a niece  of  Mr.  D.  Ferd  Swaney.  Mr.  Earl  Swaney,  an- 
other director,  is  a son  of  Mr.  D.  Ferd  Swaney.  No  evidence  was 
offered  denying  this  relationship. 

Section  1205  (g)  of  the  School  Code,  24  P.  S.,  Section  1120,  provides 
as  follows: 

“No  member  of  any  board  of  school  directors  shall  vote  on  any  roll  call 
if  he  is  related  as  father,  mother,  brother,  sister,  husband,  wife,  son,  daughter, 
stepson,  stepdaughter,  grandchild,  nephew,  niece,  first  cousin,  sister-in-law, 
brother-in-law,  uncle  or  aunt  to  the  professional  employe  involved  or  to  any 
of  the  parties  instituting  the  complaint.” 

Under  the  facts  it  was,  therefore,  unlawful  for  either  Mrs.  Jane 
Hugh  or  Mr.  Earl  Swaney  to  vote  on  the  roll  call  in  this  matter. 

ORDER 

And  now,  on  this  thirteenth  day  of  August,  1946,  after  hearing  and 
argument,  and  after  reviewing  all  testimony  filed  or  taken,  the  action 
of  the  Board  of  School  Directors  of  Georges  Township  School  Dis- 
trict, Fayette  County,  in  dismissing  Mr.  Joseph  Kula,  as  a professional 
employe  is  hereby  reversed  and  the  said  Board  is  directed  to  reinstate 
him  as  a professional  employe  of  said  district. 


Appeal  of  Loretta  Gibbons 
from  a decision  of  the  Board 
of  School  Directors  of  Plains 
Township  School  District,  Lu- 
zerne County.  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  62. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

November  15,  1946. 

This  is  an  appeal  from  the  action  of  the  Board  of  School  Directors 
of  Plains  Township  School  District,  Luzerne  County,  in  dismissing 
Loretta  Gibbons,  a professional  employe  in  that  district. 

From  the  record  it  appears  that  the  appellant  has  been  a teacher  in 
the  schools  of  Plains  Township  for  some  14  years.  The  dismissal 
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action  was  based  upon  the  charge  of  persistent  negligence  arising  out 
of  the  alleged  violation  of  certain  resolutions  adopted  by  the  Board 
of  School  Directors,  requiring  all  teachers  to  be  residents  of  the  school 
district. 

The  following  is  a copy  of  a resolution  adopted  by  the  Plains  Town- 
ship School  District,  under  date  of  July  7,  1941: 

July  7,  1941 

“RESOLUTION  NO.  7 

Resolution  adopting  certain  rules 
and  regulations  governing  residence 
of  teachers  and  principals. 

“Whereas,  the  Board  of  Directors  of  the  School  District  of  the  Township 
of  Plains  deems  it  advisable  to  promulgate  and  adopt  certain  rules  and  regu- 
lations governing  residence  of  teachers  and  principals  of  the  said  School  Dis- 
trict for  the  purpose  of  promoting  the  efficienc3r  of  the  said  School  District: 

“Therefore,  Be  It  Resolved  by  the  Board  of  Directors  of  the  School  Dis- 
trict of  the  Township  of  Plains  and  it  is  hereby  resolved  by  authority  of 
the  same  that  the  following  rules  and  regulations  be  adopted;  to  wit: 

“1.  That  all  teachers  and  principals  of  the  School  District  of  the  Township 
of  Plains  shall  within  ninety  (90)  days  after  the  opening  of  school  Sep- 
tember 3,  1941,  establish  a residence  in  the  said  Township  of  Plains. 

“2.  That  the  residence  of  all  married  female  teachers  and  principals  shall  be 
deemed  to  be  that  of  their  husbands. 

“3.  That  the  failure  of  any  teacher  or  principal  to  so  establish  a legal  resi- 
dence within  the  said  Township  of  Plains  within  the  time  set  forth  in 
paragraph  one  shall  be  deemed  an  act  of  misconduct,  and  shall  subject 
such  employee  to  dismissal  in  accordance  with  the  provisions  of  the  law 
in  such  cases  made  and  provided.” 

On  May  18,  1943,  the  foregoing  resolution  was  amended  by  another 
resolution  which  reads: 

May  18,  1943 

“RESOLUTION  NO.  47 

“Be  It  Resolved  by  the  Board  of  Directors  of  the  School  District  of  the 
Township  of  Plains  and  it  is  hereby  resolved  by  authority  of  the  same  as 
follows : 

“That  the  resolution  of  the  Board  of  Directors  dated  the  7th  day  of  July, 
1941,  providing  that  all  teachers  of  the  School  District  establish  a residence 
in  the  Township  of  Plains  and  that  failure  to  do  so  shall  constitute  insub- 
ordination and  warrant  dismissal,  be  enforced  by  the  Board  of  Directors;  and 

“Be  It  Further  Resolved  that  all  teachers  of  the  School  District  establish 
a genuine  residence  in  the  Township  of  Plains  on  or  before  the  first  day  of 
September.  1943,  and  that  failure  to  do  so  shall  constitute  insubordination  and 
any  teacher  so  delinquent  shall  be  dismissed  after  due  notice  and  hearing.” 

Paragraph  2 of  the  resolution  of  July  7,  1941,  provides  that  the  resi- 
dence of  all  female  married  teachers  and  principals  shall  be  deemed  to 
be  that  of  their  husbands. 

Loretta  Gibbons,  the  appellant,  married  Dr.  Charles  A.  Gibbons, 
Jr.,  April  26,  1941. 

The  proof  submitted  by  the  Board  of  School  Directors  is  limited  to 
the  testimony  given  by  a Mr.  George  A.  Edgerton  of  Wilkes-Barre, 
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Pennsylvania,  an  employe  in  the  office  of  the  County  Commissioners 
of  Luzerne  County.  This  witness  testified  from  the  registration  and 
voting  records  of  Luzerne  County  that  a Charles  Gibbons  was  shown 
on  such  records  having  the  address  of  293  S.  Main  Street,  11th  Ward, 
2nd  District,  in  Pittston,  Pennsylvania. 

The  witness  further  testified  that  Charles  Gibbons  had  voted  last  in 
1945  at  the  spring  primaries.  No  other  witness  testified  in  behalf  of 
the  Board  of  School  Directors.  There  was  no  evidence  or  testimony 
given  by  the  Board  of  School  Directors  pertaining  to  the  address  or 
addresses  of  Loretta  Gibbons,  the  appellant. 

According  to  the  testimony  of  the  appellant,  she  is  and  has  been  all 
her  life,  a resident  of  Plains,  Pennsylvania,  residing  at  219  N.  Main 
Street,  and  her  husband,  Dr.  Charles  A.  Gibbons,  Jr.,  has  had  his  resi- 
dence at  the  same  place  since  marriage. 

It  appears  that  Charles  A.  Gibbons,  Jr.,  husband  of  the  appellant, 
had  an  office  in  Kingston  Borough  where  he  practiced  medicine,  but 
that  he  gave  up  such  office  in  July  of  1942  when  he  entered  the  services 
of  the  United  States  Army,  and  that  the  vote  which  was  cast  in  1945 
as  testified,  was  a military  ballot,  since  Doctor  Gibbons  was  in  mili- 
tary service  at  the  time.  Documentary  evidence  submitted  also  indi- 
cates the  address  of  Loretta  Gibbons  as  219  N.  Main  Street,  Plains, 
Pennsylvania. 

The  Board  of  School  Directors  adopted  a resolution  on  June  28, 
1946,  which,  after  reciting  both  of  the  former  resolutions  with  refer- 
ence to  residence  in  the  district,  states: 

“Therefore  be  it  resolved  and  it  is  resolved,  that  the  said  Loretta  Gibbons 
is  guilty  of  wilful  and  persistent  negligence  in  not  complying  with  the  resolu- 
tion of  the  Board  of  School  Directors  and  the  amendment  thereof  requiring 
all  teachers  to  be  bona  fide  residents  of  the  Township  of  Plains.” 

Following  the  above  statement  the  resolution  stated  that  the  appel- 
lant would  be  given  a hearing  before  the  Board  of  School  Directors 
July  23,  1946.  The  hearing  before  the  Board  of  School  Directors  was 
held  on  that  date. 

However,  this  notice  of  hearing  which  the  Board  of  School  Directors 
sent  to  the  appellant  states  that  the  appellant  “is  guilty  of  wilful  and 
persistent  negligence.”  The  Board  of  Directors  apparently  had  de- 
cided the  issue  prior  to  the  hearing  before  the  Board  of  School  Direc- 
tors and,  therefore,  failed  to  give  the  appellant  a full,  impartial  and 
unbiased  consideration  of  the  charges  and  complaints,  prior  to  adjudg- 
ing her  guilty  of  non-compliance  with  the  resolutions.  Such  procedure 
clearly  constitutes  a violation  of  the  procedural  requirements  set  forth 
in  the  Tenure  Act,  compliance  with  which  is  mandatory  on  the  part 
of  a school  board.  In  Re:  Swink  132  Pa.  Super.  107. 

In  referring  to  the  resolutions  of  July  7,  1941,  and  May  18,  1943,  we 
find  that  in  the  resolution  of  July  7,  1941,  all  teachers  and  principals 
were  included.  In  the  amendment  of  May  18,  1943,  the  earlier  reso- 
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lution  was  revised  to  apply  only  to  teachers;  principals  were  no  longer 
subject  to  this  requirement. 

In  the  case  of  Jones  v.  Kulpmont  Borough  School  District,  reported 
in  333  Pa.,  page  581,  the  Supreme  Court  of  Pennsylvania  held  as  fol- 
lows: 

“However,  a school  board  may  adopt  such  reasonable  rules  and  regulations 
as  it  deems  proper  in  managing  its  affairs  and  the  conduct  of  teachers,  and, 
because  of  the  nature  of  a teacher’s  work  and  the  necessity  to  be  near  pupils 
and  parents,  a board  regulation  requiring  teachers  to  be  residents  would  be 
a reasonable  requirement,  violation  of  which  would  constitute  a ground  for 
dismissal  under  the  doctrine  of  Ganaposki’s  Appeal,  332  Pa.  550.” 

Section  404  of  the  School  Code,  24  P.  S.  328,  authorizes  boards  of 
school  directors  to  adopt  and  enforce  such  reasonable  rules  and  regula- 
tions as  they  may  deem  necessary  and  proper  regarding  the  manage- 
ment of  their  school  affairs. 

Under  the  above  decision,  school  boards  may  require  teachers  to  be 
residents  of  the  district.  It  is  difficult  for  us,  however,  to  observe  any 
reason  why  such  resolution,  under  the  reasoning  applied  by  the  Court, 
should  not  also  be  extended  to  apply  to  principals  as  the  earlier  reso- 
lution provided.  Moreover,  the  resolutions  of  the  Board  of  School 
Directors  in  this  case  indirectly  undertook  to  require  the  husband  of  a 
married  teacher  also  to  become  a resident  of  the  district.  It  is  incon- 
ceivable that  the  authority  of  Section  404  of  the  School  Code  can  be 
extended  to  include  persons  not  connected  with  the  school  district. 
The  resolutions  lose  sight  of  the  fact  that  it  is  possible  for  a person  to 
have  more  than  one  place  of  residence.  Furthermore,  we  know  of  no 
authority  for  a board  of  school  directors  to  formulate  rules  of  evidence 
as  was  clone  in  this  case.  This  is  a function  of  the  General  Assembly 
and  the  Courts. 

In  Sinton’s  Case,  154  Pa.  Super.  233,  the  Superior  Court  of  Penn- 
sylvania in  considering  this  precise  question,  held  among  other  things 
as  follows: 

“Appellant  carried  burden  of  proof;  she  was  obliged  to  show  that  the  resolu- 
tion was  unreasonable  or  that  the  manner  of  its  enforcement  was  unreasonable 
and  arbitrary.” 

It  is  our  judgment  that  the  appellant  has  met  the  burden  of  proof 
required,  and  that  the  resolutions  of  the  Board  of  School  Directors  are 
both  unreasonable  and  arbitrary. 

In  the  case  of  Goff  v.  Shenandoah  School  District,  154  Pa.  Superior 
Court,  239  (1944),  the  Court  decided  that  the  marriage  of  a female 
teacher  is  not  a ground  for  dismissal. 

ORDER 

And  now,  on  this  fifteenth  day  of  November,  1946,  after  hearing  and 
argument,  and  after  reviewing  all  testimony  filed  or  taken,  the  action 
of  the  Board  of  School  Directors  of  Plains  Township  School  District, 
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Luzerne  County,  in  dismissing  Loretta  Gibbons  as  a professional  em- 
ploye, is  hereby  reversed  and  the  said  Board  is  directed  to  reinstate 
her  as  a professional  employe  of  said  district. 


Appeal  of  Loretta  Cotter  from  a 
decision  of  the  Board  of  School 
Directors  of  Plains  Township 
School  District,  Luzerne 
County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  63. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  oj  Public  Instruction 

November  15,  1946. 

This  is  an  appeal  from  the  action  of  the  Board  of  School  Directors 
of  Plains  Township  School  District,  Luzerne  County,  in  dismissing 
Loretta  Cotter,  a professional  employe  in  this  district. 

From  the  record  it  appears  that  the  appellant  has  been  a teacher  in 
the  schools  of  Plains  Township  for  some  19  years.  The  dismissal  ac- 
tion was  based  upon  the  charge  of  persistent  negligence  arising  out  of 
the  alleged  violation  of  certain  resolutions  adopted  by  the  Board  of 
School  Directors,  requiring  all  teachers  to  be  residents  of  the  school 
district. 

The  following  is  a copy  of  a resolution  adopted  by  the  Plains  Town- 
ship School  District,  under  date  of  July  7,  1941: 

July  7,  1941 

“RESOLUTION  NO.  7 

Resolution  adopting  certain  rules 
and  regulations  governing  residence 
of  teachers  and  principals. 

“Whereas,  the  Board  of  Directors  of  the  School  District  of  the  Township 
of  Plains  deems  it  advisable  to  promulgate  and  adopt  certain  rules  and  regu- 
lations governing  residence  of  teachers  and  principals  of  the  said  School  Dis- 
trict for  the  purpose  of  promoting  the  efficiency  of  the  said  School  District: 

“Therefore,  Be  It  Resolved  by  the  Board  of  Directors  of  the  School  Dis- 
trict of  the  Township  of  Plains  and  it  is  hereby  resolved  by  authority  of 
the  same  that  the  following  rules  and  regulations  be  adopted;  to  wit: 

“1.  That  all  teachers  and  principals  of  the  School  District  of  the  Township  of 
Plains  shall  within  ninety  (90)  days  after  the  opening  of  school  September 
3,  1941,  establish  a residence  in  the  said  Township  of  Plains. 

“2.  That  the  residence  of  all  married  female  teachers  and  principals  shall  be 
deemed  to  be  that  of  their  husbands. 

“3.  That  the  failure  of  any  teacher  or  principal  to  so  establish  a legal  residence 
within  the  said  Township  of  Plains  within  the  time  set  forth  in  paragraph 
one  shall  be  deemed  an  act  of  misconduct,  and  shall  subject  such  employee 
to  dismissal  in  accordance  with  the  provisions  of  the  law  in  such  cases 
made  and  provided.” 


231 


PENNSYLVANIA  DEPARTMENT  OF  PUBLIC  INSTRUCTION 


On  May  18,  1943,  the  foregoing  resolution  was  amended  by  another 
resolution  which  reads  as  follows: 

May  18,  1943 

“RESOLUTION  NO.  47 

“Be  It  Resolved  by  the  Board  of  Directors  of  the  School  District  of  the 
Township  of  Plains  and  it  is  hereby  resolved  by  authority  of  the  same  as 
follows : 

“That  the  resolution  of  the  Board  of  Directors  dated  the  7th  day  of  July, 
1941,  providing  that  all  teachers  of  the  School  District  establish  a residence 
in  the  Township  of  Plains  and  that  failure  to  do  so  shall  constitute  insub- 
ordination and  warrant  dismissal,  be  enforced  by  the  Board  of  Directors;  and 

“Be  It  Further  Resolved  that  all  teachers  of  the  School  District  establish 
a genuine  residence  in  the  Township  of  Plains  on  or  before  the  first  day  of 
September,  1943,  and  that  failure  to  do  so  shall  constitute  insubordination  and 
any  teacher  so  delinquent  shall  be  dismissed  after  due  notice  and  hearing.” 

Paragraph  2 of  the  resolution  of  July  7,  1941,  provides  that  the 
residence  of  all  female  married  teachers  and  principals  shall  he  deemed 
to  be  that  of  their  husbands. 

Loretta  Cotter,  the  appellant,  married  Emmett  Cotter,  January  7, 
1939. 

The  proof  submitted  by  the  Board  of  School  Directors  is  limited 
to  the  testimony  given  by  Mr.  George  A.  Edgerton  of  Wilkes-Barre,  an 
employe  in  the  office  of  the  County  Commissioners  of  Luzerne  County. 
This  witness  testified  from  the  registration  and  voting  records  of 
Luzerne  County  that  Emmett  Cotter  was  registered  and  voted  from 
the  address  of  260  W.  8th  Street,  Second  Ward,  West  Wyoming  Bor- 
ough. No  other  witness  testified  in  behalf  of  the  Board  of  School  Di- 
rectors. The  said  board  offered  no  evidence  or  testimony  pertaining 
to  the  address  or  addresses  of  Loretta  Cotter,  the  appellant. 

According  to  the  testimony  of  the  appellant,  it  appears  that  she  was 
born  in  Plains,  Pennsylvania,  at  122  E.  Carey  Street;  that  she  still  re- 
sides at  122  E.  Carey  Street,  Plains,  with  her  father,  Martin  J.  Healey 
and  her  sister  Anna  M.  Healey;  that  she  is  registered  and  votes  from 
that  address  and  that  she  pays  local  taxes  in  Plains  Township  School 
District. 

The  Board  of  School  Directors  adopted  a resolution  on  June  28, 
1946,  which,  after  reciting  both  of  the  former  resolutions  with  refer- 
ence to  residence  in  the  district,  states: 

“Therefore  be  it  resolved  and  it  is  resolved,  that  the  said  Loretta  Cotter 
is  guilty  of  wilful  and  persistent  negligence  in  not  complying  with  the  resolu- 
tion of  the  Board  of  School  Directors  and  the  amendment  thereof  requiring 
all  teachers  to  be  bona  fide  residents  of  the  Township  of  Plains.” 

Following  the  above  statement  the  resolution  stated  that  the  appel- 
lant would  be  given  a hearing  before  the  Board  of  School  Directors 
July  23,  1946.  The  hearing  before  the  Board  of  School  Directors  was 
held  on  that  date. 
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However,  this  notice  of  hearing  which  the  Board  of  School  Directors 
sent  to  the  appellant  states  that  the  appellant  “is  guilty  of  wilful  and 
persistent  negligence.”  The  Board  of  Directors  apparently  had  de- 
cided the  issue  prior  to  the  hearing  before  the  Board  of  School  Direc- 
tors and,  therefore,  failed  to  give  the  appellant  a full,  impartial  and 
unbiased  consideration  of  the  charges  and  complaints,  prior  to  adjudg- 
ing her  guilty  of  non-compliance  with  the  resolutions.  Such  procedure 
clearly  constitutes  a violation  of  the  procedural  requirements  set  forth 
in  the  Tenure  Act,  compliance  with  which  is  mandatory  on  the  part  of 
a school  board.  In  Re:  Swink  132  Pa.  Super.  107. 

In  referring  to  the  resolutions  of  July  7,  1941,  and  May  18,  1943, 
we  find  that  in  the  resolution  of  July  7,  1941,  all  teachers  and  principals 
were  included.  In  the  amendment  of  May  18,  1943,  the  earlier  resolu- 
tion was  revised  to  apply  only  to  teachers;  principals  were  no  longer 
subject  to  this  requirement. 

In  the  case  of  Jones  v.  Kulpmont  Borough  School  District,  reported 
in  333  Pa.,  page  581,  the  Supreme  Court  of  Pennsylvania  held  as 
follows: 

“However,  a school  board  may  adopt  such  reasonable  rules  and  regulations 
as  it  deems  proper  in  managing  its  affairs  and  the  conduct  of  teachers,  and, 
because  of  the  nature  of  a teacher’s  work  and  the  necessity  to  be  near  pupils 
and  parents,  a board  regulation  requiring  teachers  to  be  residents  would  be 
a reasonable  requirement,  violation  of  which  would  constitute  a ground  for 
dismissal  under  the  doctrine  of  Ganaposki’s  Appeal,  332  Pa.  550.” 

Section  404  of  the  School  Code,  24  P.  S.  328,  authorizes  boards  of 
school  directors  to  adopt  and  enforce  such  reasonable  rules  and  regu- 
lations as  they  may  deem  necessary  and  proper  regarding  the  manage- 
ment of  their  school  affairs. 

Under  the  above  decision,  school  boards  may  require  teachers  to  be 
residents  of  the  district.  It  is  difficult  for  us,  however,  to  observe  any 
reason  why  such  resolution,  under  the  reasoning  applied  by  the  court, 
should  not  also  be  extended  to  apply  to  principals  as  the  earlier  reso- 
lution provided.  Moreover,  the  resolutions  of  the  Board  of  School 
Directors  in  this  case  indirectly  undertook  to  require  the  husband 
of  a married  teacher  also  to  become  a resident  of  the  district.  It  is 
inconceivable  that  the  authority  of  Section  404  of  the  School  Code  can 
be  extended  to  include  persons  not  connected  with  the  school  district. 
The  resolutions  lose  sight  of  the  fact  that  it  is  possible  for  a person 
to  have  more  than  one  place  of  residence.  Furthermore,  we  know  of 
no  authority  for  a board  of  school  directors  to  formulate  rules  of 
evidence  as  was  done  in  this  case.  This  is  a function  of  the  General 
Assembly  and  the  Courts. 

In  Sinton’s  Case,  154  Pa.  Super.  233,  the  Superior  Court  of  Penn- 
sylvania in  considering  this  precise  question,  held  among  other  things 
as  follows: 

“Appellant  carried  burden  of  proof ; she  was  obliged  to  show  that  the  resolu- 
tion was  unreasonable  or  that  the  manner  of  its  enforcement  was  unreasonable 
and  arbitrary.” 
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It  is  our  judgment  that  the  appellant  has  met  the  burden  of  proof 
required,  and  that  the  resolutions  of  the  Board  of  School  Directors 
are  both  unreasonable  and  arbitrary. 

In  the  case  of  Goff  v.  Shenandoah  School  District,  154  Pa.  Superior 
Court,  239  (1944),  the  Court  decided  that  the  marriage  of  a female 
teacher  is  not  a ground  for  dismissal. 

ORDER 

And  now,  on  this  fifteenth  day  of  November,  1946,  after  hearing 
and  argument,  and  after  reviewing  all  testimony  filed  or  taken,  the 
action  of  the  Board  of  School  Directors  of  Plains  Township  School 
District,  Luzerne  County,  in  dismissing  Loretta  Cotter  as  a profes- 
sional employe,  is  hereby  reversed  and  the  said  board  is  directed 
to  reinstate  her  as  a professional  employe  of  said  district. 


Appeal  of  Llewellyn  Coble 
from  a decision  of  the  Board 
of  School  Directors  of  Metal 
Township,  Franklin  County, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  64. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

January  24,  1947. 

This  is  an  appeal  from  the  action  of  the  Board  of  School  Directors 
of  Metal  Township  School  District,  Franklin  County,  Pennsylvania, 
in  dismissing  Llewellyn  Coble,  a professional  employe  in  that  district. 

According  to  the  record  Mr.  Coble  has  been  a teacher  for  the  past 
12  years  in  the  schools  of  this  Commonwealth  and  has  served  in 
Metal  Township  since  the  fall  of  1943.  He  holds  a professional  em- 
ployes’ contract  with  the  Metal  Township  School  District. 

On  August  5,  1946,  a hearing  was  conducted  by  the  Board  of  School 
Directors  of  Metal  Township  with  respect  to  charges  preferred  against 
him,  on  the  ground  of  persistent  negligence  and  also  persistent  and 
wilful  violation  of  the  School  Laws  of  the  Commonwealth. 

It  is  contended  by  counsel  for  appellant,  that  the  written  statement 
of  charges  furnished  to  the  appellant  was  defective,  inasmuch  as  it 
failed  to  set  forth  the  reasons  or  purpose  of  such  hearing,  and  be- 
cause it  was  not  signed  by  the  president  and  attested  by  the  secretary 
of  the  board  of  school  directors  as  required  by  Section  1205  (d)  of 
the  School  Laws.  We  cannot  agree  with  either  of  these  contentions. 
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A notice  dated  July  23,  1946,  signed  by  Fred  W.  Shearer,  President 
of  the  board  of  school  directors  and  attested  by  C.  M.  Jones,  Secretary, 
was  sent  to  the  appellant.  This  notice  specifically  stated  that  it 
included  a detailed  written  statement  of  charges  which  had  been 
filed  against  appellant  before  the  board  of  school  directors  and  that 
a hearing  would  be  held  August  5,  1946,  on  those  charges.  The  state- 
ment of  charges  signed  by  E.  E.  Blackburn,  Supervising  Principal  of 
the  Metal  Township  School  District,  was  thus  incorporated  in  the 
notice  and  the  complaint  details  the  charges  into  seven  paragraphs. 

Appellant  is  charged  with  persistent  negligence  in  that  he: 

1.  Repeatedly  and  on  numerous  occasions  failed  to  comply  with 
instructions  given  all  teachers  by  the  supervising  principal  requiring 
teachers  to  be  at  the  school  building  at  least  thirty  minutes  before 
the  time  for  opening,  of  school; 

2.  Wilfully  and  persistently  refused  to  see  that  the  pupils  were  in 
their  proper  places  and  quiet  in  the  least  possible  time  after  the 
opening  of  school; 

3.  Did  not  see  that  the  pupils  were  seated  and  quiet  before  dis- 
missal both  at  noon  and  at  the  close  of  the  school  day; 

4.  Refused  to  have  the  pupils  pass  to  and  from  their  classes 
promptly  and  orderly; 

5.  Refused  to  keep  order  in  his  classes. 

Charges  6 and  7 relate  to  alleged  violations  of  the  School  Laws 
of  the  Commonwealth  and  these  will  be  discussed  subsequently. 

In  his  testimony  Mr.  E.  E.  Blackburn,  Supervising  Principal,  stated 
that  at  the  beginning  of  the  school  term  each  teacher  was  given  a set 
of  written  instructions,  a copy  of  which  is  attached  to  the  record. 
These  instructions,  among  other  things,  required  teachers  to  be  at 
the  building  at  least  30  minutes  before  the  opening  of  school  and 
covered  the  matter  of  having  pupils  quiet  at  specific  times  during 
the  school  day  and  in  passing  to  and  from  classes.  It  is  contended  by 
appellant  that  a supervising  principal  does  not  have  the  right  to  issue 
such  instructions  to  teachers;  that  such  is  a function  of  the  board  of 
school  directors. 

The  admission  of  the  copy  of  the  regulations  into  evidence  was 
objected  to  by  appellant  for  the  reason  that  it  was  not  proved  to  have 
been  the  official  action  of  the  board  of  school  directors. 

While  it  is  true  that  Section  404  of  the  School  Code  does  give  boards 
of  school  directors  authority  to  adopt  and  enforce  reasonable  rules 
and  regulations  as  they  may  deem  necessary  and  proper,  regarding 
the  management  of  their  school  affairs  and  the  conduct  and  deportment 
of  all  superintendents,  teachers  and  other  appointees  during  the  time 
they  are  engaged  in  their  duties  to  the  district,  we  feel  that  a super- 
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vising  principal  charged  with  the  administration  of  the  school  affairs 
of  the  district  may  issue  orders  to  teachers  under  his  supervision  in 
matters  pertaining  to  their  work,  which  would  include  the  right  to 
inform  teachers  the  hour  at  which  they  were  expected  to  report  for 
the  performance  of  their  duties,  as  well  as  to  the  conduct  and  de- 
portment of  pupils. 

Furthermore,  Section  1205  of  the  School  Code  which  contains  the 
form  of  tenure  contract  to  be  executed  by  school  boards  and  profes- 
sional employes,  provides  in  part  as  follows: 

“*  * * that  said  professional  employe  shall,  under  the  authority  of  said 
board  and  its  successors,  and  subject  to  the  supervision  and  authority  of  the 
properly  authorized  superintendent  of  schools  or  supervising  principal,  teach 
in  the  said  school  district  for  a term  of  * * *” 

The  tenure  law  itself  contemplates  that  professional  employes  shall 
be  subject  to  the  authority  of  the  supervising  principal. 

As  to  charge  No.  1,  Mr.  Blackburn  stated  that  appellant  repeatedly 
arrived  for  duty  after  the  hour  of  8:30  A.  M.,  the  time  when  teachers 
were  required  to  be  in  the  building,  and  that  on  several  occasions  he 
arrived  after  9:00  A.  M. 

It  requires  no  argument  that  a rule  requiring  teachers  to  be  in 
their  places  prior  to  the  time  of  the  opening  of  school  is  a wise  and 
expedient  one. 

It  may  well  be  as  contended  by  appellant  that  he  had  difficulty  in 
arriving  on  time  because,  of  the  fact  that  he  lived  some  15  miles  from 
the  school  house  and  that  the  board  of  school  directors  had  knowledge 
of  this  fact  at  the  time  they  employed  him.  Nevertheless,  we  do  not 
feel  that  the  late  arrival  of  the  appellant  was  justified. 

As  was  pointed  out  in  the  opinion  of  the  Superintendent  of  Public 
Instruction  in  the  case  of  the  appeal  of  Grace  A.  Wilson,  Opinion  No. 
54,  issued  February  7,  1944,  citing  the  case  of  Spruce  Hill  Township 
School  District  v.  Bryner,  148  Pa.  Superior  Ct.  549,  “good  adminis- 
trative policy  would  seem  to  require  that  teachers  under  circumstances 
where  there  is  doubt  that  they  will  be  able  to  reach  school  on  time 
would  make  such  personal  arrangement  as  would  bring  about  a higher 
degree  of  certainty  as  to  such  arrival.” 

Mr.  Blackburn  further  testified  that  appellant  did  not  see  that 
pupils  were  in  their  proper  places  and  quiet  in  the  least  possible  time 
after  the  ringing  of  the  bell  after  the  opening  of  school;  that  he  very 
seldom  complied  with  the  regulation  requiring  teachers  to  see  that  the 
pupils  were  quiet  before  dismissal,  both  at  noon  and  at  the  closing  of 
the  school  day  as  was  done  by  other  teachers  in  the  building;  that 
his  classes  were  very  noisy  and  there  was  much  confusion. 

It  is  contended  by  appellant  that  the  schedule  of  classes  which  he 
had  was  considerably  heavier  than  those  of  other  teachers  and  for 
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that  reason  he  was  unable  to  attend  to  these  duties.  However,  this 
view  is  not  shared  by  Mr.  E.  E.  Blackburn  or  Dr.  Raymond  G. 
Mowrey,  Superintendent  of  Schools  for  Franklin  County,  both  of  whom 
have  testified  in  their  opinion  that  the  appellant’s  teaching  load  was 
not  excessive  owing  to  the  fact  that  he  had  only  a few  pupils  in  his 
classes,  and  we  cannot,  therefore,  regard  this  as  a sufficient  excuse 
for  non-compliance  with  duties. 

It  is  our  opinion  that  on  the  basis  of  all  of  the  above  violations  the 
board  of  school  directors  was  justified  in  finding  the  appellant  guilty 
of  persistent  negligence. 

As  was  stated  by  the  Court  in  the  case  of  Yeich’s  Appeal,  reported 
in  35  D.  & C.  133,  the  Court  held  in  part  as  follows: 

“This  matter  cannot  be  decided  on  the  individual  complaints,  but  the  four 
charges  as  a whole  must  be  taken  into  consideration.  No  separate  charge  is 
very  serious  in  itself,  but  when  the  four  charges  are  considered  together  it 
presents  a different  aspect.  A school  system  cannot  successfully  function 
where  there  is  not  proper  cooperation  between  the  teachers  and  the  principal, 
nor  where  the  carefully  planned  instructions  of  the  principal  are  not  carried 
out  by  the  teachers.  The  complaint  that  a teacher  neglects  to  carry  out  one 
request  of  a principal  that  in  itself  is  insignificant  in  nature  may  be  over- 
looked. In  fact  under  the  Act  of  1937,  supra,  it  is  not  ground  for  dismissal. 
But  when  a teacher  knowingly  persists  in  not  carrying  out  a series  of  minor 
duties,  then  the  conduct  of  that  teacher  is  no  longer  to  be  considered  as 
insignificant  but  it  amounts  to  wilful  and  persistent  neglect.”  - 

See  also  Spruce  Hill  Township  School  District  v.  Bryner,  148  Pa. 
Superior  Court  549. 

The  sixth  charge  made  against  appellant  is  that  he  was  guilty  of 
persistent  and  wilful  violation  of  the  School  Laws  of  the  Common- 
wealth of  Pennsylvania  in  that  on  a number  of  occasions  pupils 
smoked  cigarettes  in  the  presence  of  the  professional  employe  without 
any  effort  on  his  part  to  prevent  the  same.  The  testimony  of  the  wit- 
nesses, pupils  of  appellant,  however,  indicates  that  none  of  the  smok- 
ing was  done  in  the  presence  of  appellant.  It  seems  that  the  pupils 
left  the  classroom  and  went  over  to  the  nearby  boiler  room  where 
the  smoking  was  done.  Appellant  was  not  in  the  boiler  room. 

We  can  find  no  excuse  for  appellant’s  permitting  his  pupils  thus 
to  leave  the  room  during  an  instruction  period,  and  we  think  that  the 
fact  that  he  did  so  reflects  to  his  discredit  rather  as  a disciplinarian 
and  attaches  itself  to  other  charges  referred  to  it,  Items  1 to  5 under 
the  heading  of  persistent  negligence.  However,  we  do  not  observe 
that  such  action  on  the  part  of  appellant  constitutes  a violation  of 
the  School  Laws. 

In  charge  No.  7 appellant  is  charged  with  further  violation  of  the 
School  Laws  in  that  he  wrote  certain  letters  making  defamatory 
statements  concerning  officials  connected  with  the  Franklin  County 
Teachers’  Credit  Union  and  letters  to  other  persons  regarding  the 
management  of  the  school  affairs  of  the  district.  While  some  of  these 
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letters  do  not  display  a professional  attitude  on  the  part  of  appellant, 
we  cannot  say  that  they  constitute  any  violation  of  the  School  Laws. 

It  is  contended  by  appellant  he  was  denied  an  impartial  hearing  as 
required  by  the  tenure  law,  because  prior  to  the  institution  of  the 
dismissal  proceedings  the  school  board  had  requested  appellant  to 
voluntarily  tender  his  resignation  and,  therefore,  could  not  give  a 
full,  impartial  and  unbiased  consideration  to  the  testimony  of  the 
witnesses  received  at  the  hearing  as  required  by  the  tenure  law. 

We  think  this  contention  is  without  merit.  In  the  case  of  Spruce 
Hill  Township  School  District  v.  Bryner,  148  Pa.  Superior  Ct.  549. 
the  Superior  Court  of  Pennsylvania  held  in  part  as  follows: 

“The  making  of  the  charges  presupposes  that  the  members  of  the  board 
had  some  knowledge  of  the  facts  upon  which  the  charges  were  based.  Un- 
less they  had  an  opinion  that  the  charges,  if  sustained,  would  warrant  dis- 
missal, they  should  never  have  been  made.  That  a member  of  the  board 
had  an  opinion  at  the  time  the  charges  were  preferred  against  appellant 
would  not  disqualify  him  from  participating  in  a hearing  on  those  charges, 
or  invalidate  the  proceedings.  We  do  not  think  that  anything  more  was 
required  of  the  members  of  the  board  than  that  they  could  hear  and  deter- 
mine the  charges  against  appellant  on  the  evidence  given  before  them,  un- 
influenced by  other  previous  impressions.  It  does  not  appear  that  Mr.  Gaul, 
(a  school  director),  had  a fixed  or  unchangeable  opinion;  on  the  contrary, 
he  testified  that  he  was  able  to  give  fair  consideration  to  all  the  evidence 
presented.  There  is  nothing  in  the  record  to  establish  that  the  board  had 
arrived  at-  a biased  conclusion  prior  to  the  hearing,  or  had  prejudged  the  case 
so  as  to  preclude  full,  impartial,  and  unbiased  consideration  of  the  testimony. 
It  was  not  incumbent  upon  the  board  to  introduce  into  the  record  a refuta- 
tion of  appellant’s  unsupported  charge  that  the  members  had  closed  their 
minds  against  evidence  favorable  to  the  professional  employe,  and  were  so 
biased  that  the  only  result  would  be  an  unfair,  incomplete,  or  warped 
conclusion.” 

It  is  further  contended  by  appellant  that  the  notice  of  dismissal  sent 
by  the  board  subsequent  to  the  hearing  is  defective  in  that  it  fails  to  set 
forth  the  date  when  the  board  made  its  decision  adverse  to  appellant. 
We  can  find  no  such  requirement  in  the  tenure  law.  Section  1205  (h) 
requires  merely  that  a written  notice  of  the  decision  of  the  board  sub- 
sequent to  a hearing  shall  be  sent  by  registered  mail  to  the  professional 
employe  within  10  days  after  the  hearing  is  actually  concluded. 

It  is  indicated  in  the  record  that  Mr.  E.  E.  Blackburn,  Supervising- 
Principal,  and  certain  members  of  the  board,  experienced  some  difficul- 
ties with  appellant  with  reference  to  membership  in  the  Franklin 
County  Teachers’  Credit  Union,  as  well  as  other  matters.  However, 
we  do  not  think  that  such  disagreements  are  important  as  far  as  this 
opinion  is  concerned. 

ORDER 

And  now,  this  twenty-fourth  day  of  .January,  1947,  after  hearing 
and  argument  and  after  reviewing  all  testimony  filed  or  taken,  the 
appeal  of  Llewellyn  Coble  from  the  decision  of  the  Board  of  School 
Directors  of  the  School  District  of  Metal  Township  is  hereby  dismissed 
and  the  action  of  the  said  board  dismissing  him  as  a professional 
employe  of  said  district  is  sustained. 
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Appeal  of  Joseph  McHugh 
from  a decision  of  the  Board 
of  School  Directors  of  Wilkes- 
Barre  Township,  Luzerne 
County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  65. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 


July  24,  1947. 


This  case  comes  before  the  Superintendent  of  Public  Instruction 
on  appeal  from  the  action  of  the  Board  of  School  Directors  of 
Wilkes-Barre  Township,  Luzerne  County,  Pennsylvania,  dismissing 
the  complaint  of  Joseph  McHugh,  appellant,  one  of  its  professional 
employes,  who  alleges  that  he  has  been  demoted  in  type  of  position 
without  his  consent,  contrary  to  the  provisions  of  the  School  Code 
of  1911,  P.  L.  309,  24  P.  S.  Sections  1,  et  seq.,  as  amended  by  the 
Act  of  April  6,  1937,  P.  L.  213,  24  P.  S.  Sections  1121,  et  seq.  (App’x) 
commonly  referred  to  as  the  Teachers’  Tenure  Act  and  its  various 
amendments. 

Wilkes-Barre  Township  School  District  is  a district  of  the  third 
class  within  the  classification  of  the  School  Code,  supra.  Joseph 
McHugh,  the  appellant,  first  entered  the  district’s  employ  in  1918. 
He  taught  therein  for  three  consecutive  school  years,  the  last  year 
acting  as  principal  of  the  Ash  Street  School.  During  the  period  1921 
to  1929  he  was  employed  by  the  district  for  a period  of  six  years, 
having  been  released  the  other  three  years — so  he  testified — because 
of  changes  in  the  personnel  of  the  board.  From  1929  to  the  present 
time,  his  employment  by  the  district  has  been  continuous.  During  the 
school  year  1936-1937,  he  was  principal  of  the  Ash  Street  School,  an 
elementary  school,  wherein  he  acted  largely  in  a supervisory  capacity 
(see  letter  of  September  7,  1937,  from  appellant’s  attorney  to  the 
Secretary  of  the  School  Board).  On  May  6,  1937,  which  was  subse- 
quent to  the  effective  date  of  the  Teachers’  Tenure  Act,  the  appellant 
entered  into  a contract  with  the  District  prepared  by  it  in  compliance 
with  the  Teachers’  Tenure  Act,  which  contract  provided,  inter  alia,  as 
follows: 

“It  is  agreed  by  and  between  Joseph  McHugh  (Principal  of  Grades)  Pro- 
fessional Employe  and  the  Board  of  Directors  * * * of  the  School  District  of 
the  Township  of  Wilkes-Barre,  Pennsylvania,  that  said  professional  employe 
shall,  under  the  authority  of  the  said  board  and  its  successors  and  subject 
to  the  supervision  and  authority  of  the  properly  authorized  superintendent 
of  schools  or  supervising  principal,  teach  in  the  said  school  district  for  a term 
of  nine  months  for  an  annual  compensation  of  $1,822.50  * * (Parentheses 
supplied.) 

On  September  3,  1937,  John  P.  Shannon,  Supervising  Principal, 
wrote  the  appellant  a letter  as  follows: 
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“The  teachers’  committee  requests  you  to  report  at  the  Baltimore  School 
Building  in  5th  and  6th  grades,  and  as  Principal  o/  the  Baltimore  School 
Building  on  September  8,  1937.”  (Italics  supplied.) 

On  September  7,  1937,  counsel  for  appellant  wrote  the  Secretary  of 
the  Board  of  School  Directors  stating,  inter  alia,  as  follows: 

“On  behalf  of  Mr.  McHugh  it  is  represented  to  the  School  Board  that  he, 
last  year,  was  the  Principal  of  the  Ash  Street  School  Building.  As  Principal 
of  the  Ash  Street  School  Building  his  duties  were  more  in  the  nature  of  a 
supervisory  capacity  since  there  were  twelve  grades  or  classes  in  the  Ash 
Street  Building,  four  of  these  being  sixth  grade.  Further  twelve  teachers  were 
assigned  to  the  Ash  Street  School  Building  and  Mr.  McHugh  was  the  Prin- 
cipal thereat. 

“In  the  building  to  which  it  is  contemplated  to  transfer  him,  to  wit:  the 
Baltimore  School  Building,  there  are  but  three  rooms,  carrying  the  work  of 
six  grades  and  but  two  teachers  and  this  position  to  which  Mr.  McHugh  is 
to  be  transferred  is  a full-time  teaching  principalship  with  no  allotted  time 
for  supervising. 

“It  is  contended  that  the  contemplated  transfer  is  a demotion  with  respect 
to  the  ‘type  of  position’  and  Mr.  McHugh,  as  such  Principal,  does  not  con- 
sent to  the  contemplated  transfer.” 

On  September  9,  1937,  the  Secretary  of  the  Board  of  School  Di- 
rectors wrote  appellant’s  counsel  a letter,  in  part,  as  follojvs: 

“The  Board  of  School  Directors  of  Wilkes-Barre  Township  School  District 
has  directed  me  to  acknowledge  receipt  of  your  letters  of  September  7,  1937, 
regarding  the  teaching  positions  of  Mr.  McHugh  and  Mr.  May,  two  of  the 
teaching  force  of  this  School  District,  directing,  too,  that  I assure  you  that 
the  action  of  the  Board,  in  placing  these  two  teachers  for  the  school  year 
1937-1938,  was  taken  with  a view  to  the  improvement  of  the  teaching  service, 
and  was  not  intended  as  a demotion  of  either  teacher. 

In  the  case  of  Mr.  McHugh,  it  is  intended  that  he  be  made  principal  of 
the  Baltimore  School  Building,  so  that,  by  the  change,  the  District  may 
secure  the  service  of  Mr.  Scuba  in  the  Ash  Street  building.  It  is  the  opinion 
of  the  board  that  Mr.  Scuba  is  well  qualified  to  conduct  the  management 
and  maintain  discipline  in  the  larger  building. 

“I  trust  that  this  explanation  will  satisfy  you  that  the  changes  of  which 
you  complain  were  made  by  the  Board  in  obedience  to  law  and  in  the  exer- 
cise of  good  judgment  and  sound  discretion.”  (Italics  supplied.) 

Wb  en  Mr.  Scuba  replaced  appellant  as  principal  of  the  Ash  Street 
School  he  was,  in  fact,  senior  to  appellant  in  the  matter  of  continuous 
service. 

The  appellant,  apparently  satisfied  with  the  explanation,  undertook 
and  discharged  his  assignment  at  the  Baltimore  School  continuously 
from  that  time  until  the  close  of  the  1945-46  school  year.  During 
this  period,  the  record  discloses  that  he  taught  from  two  to  three 
grades,  exercised  supervision  of  one  to  two  teachers,  made  reports, 
attended  principals’  meetings,  and,  in  general,  discharged  the  duties 
normally  incidental  to  a principal’s  position. 

On  June  27,  1946,  apparently  subsequent  to  the  termination  of  the 
1945-46  school  year,  the  board  of  school  directors  passed  a resolution 
closing  the  Baltimore  school,  in  the  interests  of  economy,  by  reason 
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of  decreased  pupil  enrollment.  The  appellant  was  duly  notified  of  the 
board’s  action  by  letter  dated  July  2,  1946.  Prior  to  the  commence- 
ment of  the  1946-47  school  year  he  was  directed  by  the  supervising 
principal  to  report  at  the  Ash  Street  School,  which  is  now  under  the 
supervision  of  Mr.  Todd  Materna  who  devotes  a portion  of  his  time 
to  teaching,  to  teach  the  sixth  grade.  It  appears  that  Mr.  Materna 
succeeded  to  this  position  upon  the  elevation  of  Mr.  Scuba,  who  had 
originally  displaced  the  appellant  as  principal  of  the  Ash  Street  School, 
to  the  position  of  supervising  principal.  There  are  presently  three 
elementary  principals  in  the  district  all  of  whom  are  engaged  in  per- 
forming some  teaching  activities.  One  of  these  principals  is  senior 
to  the  appellant  in  point  of  continuous  service  in  the  district;  one  of 
equal  service;  and  Mr.  Materna,  who  is  junior  to  the  appellant.  It 
also  appears  that  in  1940  the  appellant  entered  into  the  statutory 
form  of  contract  with  the  district  in  which  he  was  designated  merely 
as  a professional  employe.  This  action  was  induced — so  the  appellant 
testified — by  the  representations  of  the  board’s  solicitor,  to  the  effect 
it  was  necessary  to  justify  salary  expenditures.  Parenthetically  this 
is  somewhat  difficult  to  comprehend  for  the  salary  provisions  in  the 
1937  contract  and  the  1940  contract  were  identical.  Be  that  as  it  may, 
however,  if  the  appellant’s  status  was  fixed  prior  to  the  inception  of 
the  1940  contract  it  was  not  altered  thereby.  Cf.  Wesenberg’s  Case, 
346  Pa.  438  (1943). 

The  appellant  requested  a hearing  before  the  board  which  was  held 
on  October  8,  1946,  at  which  both  parties  were  represented  by  counsel. 
The  board  delayed  making  a decision  and  on  December  14,  1946,  the 
appellant  made  application  to  the  Court  of  Common  Pleas  of  Luzerne 
County  for  a peremptory  writ  of  mandamus  to  compel  a decision.  At 
the  application,  counsel  for  the  board  informed  the  court  that  he 
would  advise  the  board  to  comply  with  the  prayer  of  the  petition 
without  the  necessity  of  issuing  a writ. 

On  January  11,  1947,  the  appellant  received  notice  by  registered 
mail  that  the  board  had  decided  that  he  had  not  been  demoted.  This 
appeal  followed. 

Although  both  parties  were  seasonably  notified  by  the  Superin- 
tendent of  Public  Instruction  of  the  time  and  place  of  hearing,  only 
counsel  for  the  appellant  appeared  and  argued.  The  issue,  therefore, 
must  be  decided  on  the  record  made  before  the  board. 

It  is  clear  that  the  appellant  was,  during  the  school  year  1936-37, 
discharging  the  duties  of  a principal  at  the  Ash  Street  School.  The 
logical  inference  to  be  drawn  from  the  contract  entered  into  between 
the  parties  in  1937,  pursuant  to  the  requirements  of  the  then  recently 
enacted  Teachers’  Tenure  Act,  which  included,  significantly,  the 
terminology  “Principal  of  Grades”  is  that  the  board  intended  to  con- 
tinue the  appellant  in  that  capacity,  as  it  was  required  to  do  by  law. 
Indeed,  that  intention  is  clearly  corroborated  by  the  letter  from  the 
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secretary  of  the  board  to  appellant’s  counsel.  The  mere  fact  that 
appellant  in  his  new  assignment  to  the  Baltimore  school  building  as 
teacher  and  principal  was  required  to  devote  the  greater  portion  of 
his  time  to  teaching  activities  had  no  material  effect  upon  the  status 
which  he  had  attained  in  the  past. 


One  good  reason  for  the  change  was  that  Mr.  Scuba,  his  successor 
at  the  Ash  Street  School,  was  senior  to  him  in  continuous  service. 
Mr.  Materna,  who  replaced  Mr.  Scuba  at  the  Ash  Street  School  and 
under  whom  appellant  is  now  serving,  is  junior  to  appellant  in  con- 
tinuous service.  Nor,  in  the  circumstances,  may  his  acceptance  of  the 
Baltimore  assignment  or  the  execution  of  the  1940  contract,  be  con- 
strued as  a consent  by  him  to  demotion  in  type  of  position. 

Nor  did  the  Act  of  May  29,  1945,  P.  L.  1112,  24  P.  S.  Section  1163.1 
(App’x.)  adding  Section  1209.1  to  the  School  Code  which  provided 
for  minimum  compensation  to  be  paid  professional  employes  of  the 
various  school  districts  in  the  Commonwealth,  have  any  effect  upon 
the  appellant’s  status.  Although  Subsection  6 which  relates  to  third 
class  districts  does  not  contain  the  legislatively  recognized  distinction 
in  status  between  a teacher  and  a principal  devoting  less  than  half 
his  time  to  supervision  and  administration  which  its  immediate  prede- 
cessors (Act  of  June  12,  1939,  P.  L.  334,  24  P.  S.  Section  1169  (App’x.) ; 
Act  of  May  23,  1923,  P.  L.  328,  24  P.  S.  Section  1169;  Act  of  April  28, 
1921,  P.  L.  328)  did,  that  is  of  no  moment.  While  the  Act  of  1945, 
supra,  forms  a part  of  the  School  Code  just  as  the  Teachers’  Tenure 
Act,  upon  which  the  appellant’s  contention  is  based,  there  is  nothing 
either  in  the  title  or  the  text  which  indicates  a legislative  intent  to 
modify,  define,  or  limit  the  Teachers’  Tenure  Act.  If  the  Act  of  1945, 
supra,  were  to  be  construed  as  affecting  the  appellant’s  status  it  would 
result  in  a retroactive  application  of  the  act.  Such  an  application 
might  be  permissible  since  the  appellant’s  contract,  by  its  very  terms, 
and  by  the  law  itself,  is  subject  to  the  School  Code  and  its  various 
amendments.  Nevertheless,  it  is  a settled  rule  of  statutory  construc- 
tion that  legislative  intent  of  retroactive  application  must  be  clearly 
manifested  by  the  act.  Section  56,  Statutory  Construction  Act,  46  P. 
S.  Section  566.  It  is  very  apparent  that  no  such  intention  exists. 


We,  therefore,  conclude  that  the  appellant  has  been  demoted  in  type 
of  position. 


ORDER 


And  now,  on  this  twenty-fourth  day  of  July,  1947,  after  carefully 
reviewing  the  record  filed  in  this  proceeding,  the  action  of  the  Board 
of  School  Directors  of  Wilkes-Barre  Township,  Luzerne  County,  Penn- 
sylvania, dismissing  the  complaint  of  Joseph  McHugh,  a professional 
employe  of  said  school  district,  is  reversed  and  it  is  hereby  ordered 
that  the  said  Joseph  McHugh  be  reinstated  as  a principal  in  said 
school  district,  as  required  by  the  School  Code  and  its  various  amend- 
ments. 
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Appeal  of  Cecil  T.  Dugan,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of  School 
Directors  of  the  School  District 
of  the  Borough  of  Dupont,  Lu- 
zerne County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  66. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 


August  4,  1947. 


This  is  an  appeal  by  Cecil  T.  Dugan,  a professional  employe  in  the 
School  District  of  the  Borough  of  Dupont,  Luzerne  County,  Penn- 
sylvania, from  the  action  of  the  board  of  school  directors,  in  which 
it  is  alleged  that  the  said  Cecil  T.  Dugan  was  demoted  both  in  salary 
and  in  type  of  position. 

The  legal  question  involved  in  this  appeal  relates  to  the  eligibility 
of  appellant  to  serve  as  supervising  principal  of  the  secondary  schools 
of  the  district. 

Under  Section  1214  of  the  School  Code,  as  enacted  May  18,  1911, 
P.  L.  309,  supervising  principals  were  required  to  have  the  same 
qualifications  as  superintendents  of  schools,  which  requirements  in- 
cluded a diploma  from  a college  or  other  institution  approved  by  the 
State  Council  of  Education. 

However,  the  qualifications  for  supervising  principals  were  changed 
by  an  amendment  to  Section  1214,  adopted  May  29,  1931,  P.  L.  243. 
Under  such  amendment  Section  1214  was  changed  to  read  as  follows: 

“Every  supervising  principal  shall  be  properly  certificated  by  the  Depart- 
ment of  Public  Instruction  in  accordance  with  such  standards  as  the  State 
Council  of  Education  may  establish.” 

Pursuant  to  the  Act  of  May  29,  1931,  P.  L.  243,  amending  the 
School  Code,  Administrative  Code  of  1929,  as  amended  by  the  Act 
of  June  1,  1931,  P.  L.  350,  the  State  Council  of  Education  adopted 
new  requirements  for  certificating  supervising  principals,  and  pub- 
lished the  same.  Such  requirements  are  as  follows: 

“1.  Every  Supervising  Principal  must  hold  a college  certificate  issued  by 
the  Department  of  Public  Instruction,  Commonwealth  of  Pennsylvania;  and 

“2.  Present  evidence  of  at  least  six  years  successful  teaching  experience 
in  the  public  schools  not  fewer  than  three  of  which  shall  have  been  in  an 
administrative  or  supervisory  capacity  during  which  time  the  applicant  must 
have  served  as  a principal  with  not  fewer  than  six  teachers  under  his  im- 
mediate supervision : Provided  that,  a graduate  course  in  education  of  not 
fewer  than  twelve  semester  hours  of  approved  courses  completed  in  an  ap- 
proved college  or  university  may  be  accepted  in  lieu  of  the  three  years  of 
administrative  or  supervisory  experience. 

“3.  These  regulations  shall  apply  to  new  entrants.  All  Supervising  Prin- 
cipals properly  certificated  up  to  and  including  May  29,  1931,  in  accordance 
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with  Sections  1214,  1102,  1103  of  the  School  Code  shall  be  considered  to  have 
the  qualifications  herein  prescribed. 

“4.  All  persons  serving  as  Supervising  Principals  up  to  and  including 
May  29,  1931.  and  so  elected  by  their  respective  Boards  of  School  Directors, 
shall  be  considered  as  having  fulfilled  the  qualifications  requisite  for  the 
holder  of  a Supervising  Principal’s  Certificate,  provided  their  application  for 
such  a Certificate  is  approved  by  their  proper  County  Superintendent  of 
Schools.” 

Under  paragraph  4 of  the  requirements,  persons  serving  as  super- 
vising principals  up  to  and  including  May  29,  1931,  were  considered 
as  having  fulfilled  the  qualifications  requisite  for  certification  as  a 
supervising  principal. 

By  action  of  the  local  board  of  school  directors  of  the  Borough  of 
Dupont  School  District  on  August  1,  1928,  appellant  was  appointed 
supervising  principal  of  the  Dupont  Borough  Schools.  At  that  time 
the  schools  of  the  district  included  only  elementary  schools,  that  is, 
grades  1 to  8,  inclusive. 

Miss  Dugan  applied  for  and  was  issued  Supervising  Principal  Cer- 
tificate No.  1358,  on  December  14,  1933. 

Prior  to  the  issuance  of  such  certificate,  the  department  received  a 
certification  from  Mr.  Z.  A.  Hanzyc,  the  then  secretary  of  the  Dupont 
Borough  School  District,  certifying  to  the  appointment  of  appellant 
as  supervising  principal  of  the  Dupont  Borough  School  District  on 
August  1,  1928.  Thus,  appellant  satisfied  all  the  requirements  for  a 
supervising  principal  of  schools  in  Dupont  Borough  School  District 
as  of  December  13,  1933,  the  date  on  which  Certificate  No.  1358  was 
issued  to  her  by  reason  of  the  fact  that  she  was  in  service  in  such 
capacity  prior  to  May  29,  1931. 

However,  as  stated  above,  the  schools  of  the  Dupont  Borough  School 
District  included  only  grades  1 to  8,  inclusive,  at  that  time. 

In  1935  the  Dupont  Borough  School  District  added  a two-year  high 
school  course,  grades  9 and  10.  In  1936  the  11th  grade  was  added,  and 
in  1937  the  12th  grade  was  added,  so  that  since  1937  the  district  has 
had  a full  four-year  high  school  course  in  addition  to  elementary 
schools. 

According  to  the  notes  of  testimony  and  records  on  file  in  the  De- 
partment of  Public  Instruction,  appellant  was  a graduate  of  the  two- 
year  normal  school  course  at  the  West  Chester  Normal  School,  now 
West  Chester  State  Teachers  College,  as  of  June  15,  1922.  Subse- 
quently, in  the  summer  session  of  1932  appellant  took  courses  at  the 
Marywood  College,  Scranton,  Pennsylvania,  receiving  six  semester  hour 
credits.  However,  she  does  not  hold  a bachelor  of  arts  degree  from 
any  educational  institution.  By  reason  of  that  fact  she  does  not 
satisfy  the  present  requirements  for  a supervising  principal  as  estab- 
lished by  the  State  Council  of  Education  for  a “new  entrant.”  She 
does  not  hold  a “college  certificate.” 
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In  1946  the  officials  of  the  Borough  of  Dupont  School  District  com- 
municated with  the  Department  of  Public  Instruction  to  ascertain 
whether  or  not  Miss  Cecil  T.  Dugan,  the  appellant,  was  properly 
certificated  as  supervising  principal  of  the  schools  of  a district  having 
both  elementary  and  secondary  schools. 

Upon  seeking  the  advice  of  the  Department  of  Justice,  pursuant  to 
the  provisions  of  the  Administrative  Code  of  1929,  the  Superintendent 
of  Public  Instruction  received  Formal  Opinion  No.  558,  dated  De- 
cember 12,  1946,  from  the  Department  of  Justice  in  which  the  follow- 
ing advice  is  given: 

“tte  are,  therefore,  of  the  opinion,  and  3'ou  are  accordingly  advised  that 
the  supervising  principal  of  an  elementary  school  who  does  not  possess  the 
qualifications  for  a supervising  principal  of  elementary  and  secondary  schools, 
cannot  legally  be  elected  as  such  supervising  principal  of  elementary  and 
secondary  schools,  but  this  opinion  does  not  affect  the  teacher’s  right  to  hold 
the  position  as  supervising  principal  of  the  elementary  schools  of  the  district.” 

The  Department  of  Public  Instruction  issues  only  one  type  of  cer- 
tificate to  supervising  principals.  The  authority  of  such  certificates 
depends  upon  the  qualifications  of  the  persons  to  whom  it  is  issued 
with  respect  to  whether  or  not  the  district  has  both  elementary  and 
secondary  schools.  Section  1214  of  the  School  Code  also  provides 
that  a board  of  school  directors  may  employ  a supervising  principal 
of  a part  or  all  of  the  public  schools  of  the  "district. 

Appellant  holds  a tenure  contract  in  the  form  prescribed  by  Sec- 
tion 1205  of  the  School  Code,  dated  May  6,  1937,  which  designates 
her  as  supervising  principal. 

Under  date  of  December  20,  1946,  subsequent  to  the  receipt  of  the 
Attorney  General’s  opinion,  the  Department  of  Public  Instruction  sent 
copies  of  it  to  appellant,  her  counsel,  the  school  board  and  its  solicitor. 

On  December  23,  1946,  the  Board  of  School  Directors  of  the  Dupont 
Borough  School  District  at  a special  meeting,  adopted  a resolution 
to  the  effect  that  the  position  of  appellant  as  supervising  principal, 
with  a salary  of  $3250  per  year,  be  declared  vacant  as  of  January  2, 
1947.  Mr.  Louis  J.  Ritzie  3vas  named  to  succeed  her  as  supervising 
principal,  at  a salary  of  $3250  per  year,  and  appellant  3vas  appointed 
as  supervising  principal  of  elementary  graded  school,  known  as  the 
Pulaski  School,  at  a salary  of  $2500  per  year,  also  effective  as  of  Jan- 
uary 2,  1947. 

On  January  5,  1947,  appellant  was  informed  by  Mr.  Ritzie  to  teach 
the  joint  6th  and  7th  grades  at  the  Pulaski  building.  It  does  not  ap- 
pear that  any  board  action  was  taken  with  reference  to  this  change 
from  principal  to  teacher  at  the  Pulaski  School.  The  salary  of  ap- 
pellant apparently  remained  the  same  at  $2500  per  year. 

Upon  being  notified  of  her  change  in  position  and  reduction  in 
salary  appellant  informed  the  board  of  school  directors  that  she  desired 
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a hearing  before  the  board  of  school  directors  in  conformity  with 
the  Teachers’  Tenure  Law,  the  Act  of  April  6,  1937,  P.  L.  213,  as 
amended. 

According  to  the  notes  of  testimony  a hearing  was  held  before  the 
Board  of  School  Directors  of  the  Dupont  Borough  School  District  on 
February  3,  1947.  Prior  thereto  appellant  was  given  a statement  of 
charges  which  reads  in  part  as  follows: 

“Miss  Dugan  is  incompetent  for  the  position  of  supervising  principal  of 
elementary  and  secondary  schools  in  the  School  District  of  the  Borough  of 
Dupont  because  of  lack  of  education  and  certification  qualifications  demanded 
by  the  Department  of  Public  Instruction.” 

As  a result  of  the  hearing  before  the  board  of  school  directors  on 
the  question  of  demotion,  the  board  affirmed  its  former  action  and 
concluded  that  appellant  had  not  been  demoted.  From  such  action  of 
the  board  of  school  directors  this  appeal  was  filed  with  the  Superin- 
tendent of  Public  Instruction. 

Appellant  contends  that  she  is  qualified  to  serve  as  supervising 
principal  of  the  secondary  schools  of  the  district,  and  should  be  re- 
stored to  her  position  as  supervising  principal  of  both  elementary  and 
secondary  schools  of  the  district  at  her  former  salary,  under  paragraph 
4 of  the  regulations  of  the  State  Council  of  Education  hereinbefore 
referred  to,  by  reason  of  the  fact  that  she  was  serving  in  the  capacity 
of  supervising  principal  at  the  time  the  regulations  were  adopted. 

With  reference  to  this  contention  we  quote  paragraph  3 appearing 
on  page  3 of  Formal  Opinion  No.  558,  of  the  Department  of  Justice, 
issued  December  12,  1946: 

“While  paragraph  4 above  quoted  (referring  to  the  regulations  of  the  State 
Council  of  Education)  had  the  force  and  effect  of  putting  the  seal  of  approval 
upon  her  qualifications  as  supervising  principal  of  the  then  established  school 
system  of  elementary  schools,  it  could  not  approve  her  qualifications  to  a 
position  which  was  created  later,  that  is,  supervising  principal  of  a school 
system  consisting  of  elementary  and  secondary  schools,  particularly  in  view 
of  the  fact  that  this  new  position  required  additional  educational  qualifica- 
tions. The  election  of  the  teacher  to  supervising  principal  of  elementary  and 
secondary  schools  was  therefore  illegal  so  far  as  secondary  schools  were  con- 
cerned, and  such  illegality  resvdts  from  the  inherent  defect  arising  out  of  the 
lack  of  qualifications  to  hold  the  position  to  which  the  teacher  was  elected.” 

Section  1301  of  the  School  Code  provides  in  part  as  follows: 

“But  no  teacher  shall  teach  in  any  public  school  in  this  Commonwealth, 
any  branch  which  she  has  not  been  properly  certificated  to  teach.” 

Under  the  opinion  of  the  Department  of  Justice  referred  to  above, 
and  Section  1301  of  the  School  Code  referred  to  above,  we  must  hold 
that  appellant  is  not  properly  certificated  to  serve  as  supervising 
principal  of  the  secondary  schools  of  the  district  and  consequently, 
is  not  entitled  to  serve  in  that  capacity.  It  follows  that  she,  likewise, 
is  not  entitled  to  her  former  salary  of  $3250  per  year  as  supervising 
principal  of  all  the  schools  of  the  district.  Nothing  appears  with 
reference  to  the  salary  of  appellant  as  supervising  principal  of  the 
district  when  it  included  only  the  elementary  grades. 


246 


OPINIONS  OF  THE  SUPERINTENDENT 


We  think,  therefore,  that  the  board  of  school  directors  in  this  case 
did  the  only  thing  it  could  do,  when  it  placed  her  in  another  position 
for  which  she  was  properly  certificated,  when  appellant  was  no  longer 
qualified  to  serve  as  supervising  principal  of  the  secondary  schools  of 
the  district. 

The  board  of  school  directors  also  having  changed  appellant  to 
another  position  was  likewise  within  its  authority  in  fixing  a salary 
commensurate  with  the  employment  to  which  appellant  was  assigned. 

There  is  no  contention  in  this  case  that  the  board  of  school  directors 
is  paying  appellant  a salary  less  than  the  minimum  salary  prescribed 
by  the  School  Code  in  her  present  position. 

We  hold  that  appellant  has  not,  under  all  the  circumstances  of  the 
case,  been  demoted  either  in  salary  or  type  of  position,  contrary  to 
the  provisions  of  the  Teachers’  Tenure  Law. 


ORDER 

And  now,  this  fourth  day  of  August,  1947,  after  hearing  and  argu- 
ment and  after  reviewing  all  the  testimony  filed  or  taken,  the  appeal 
of  Cecil  T.  Dugan,  from  the  decision  of  the  Board  of  School  Directors 
of  the  Borough  of  Dupont,  is  hereby  dismissed  and  the  action  of  the 
said  board  in  reassigning  her  to  another  position  in  the  district  at  a 
modified  salary,  is  sustained. 


Appeal  of  George  A.  Beers 
from  a decision  of  the  Board  of 
School  Directors  of  Towamen- 
sing  Township,  Carbon  County, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  67. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

August  28,  1947. 

This  case  comes  before  the  Superintendent  of  Public  Instruction  on 
an  appeal  from  the  action  taken  by  the  Board  of  School  Directors 
of  Towamensing  Township  School  District,  Carbon  County,  on  Feb- 
ruary 17,  1947,  in  dismissing  George  A.  Beers,  a teacher  in  that  district. 

Both  parties  waived  the  right  to  appear  before  the  Superintendent 
and  present  oral  argument  and  have  also  waived  the  right  to  present 
briefs  of  argument  in  the  matter.  The  Superintendent  of  Public  In- 
struction has  been  requested  to  determine  the  issue  on  the  basis  of 
the  record  taken  at  the  hearing  before  the  Board  of  School  Directors. 

In  the  statement  of  charges  sent  to  appellant,  he  has  been  charged 
with  incompetency,  cruelty,  immorality,  and  persistent  negligence.  The 
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first  witness  called  before  the  Board  of  School  Directors  in  support  of 
the  charges  was  Miss  Nan  Jenkins,  Assistant  County  Superintendent 
of  Schools  in  Carbon  County. 

She  testified  that  she  visited  the  building  at  least  three  times  during 
the  past  year;  had  an  opportunity  to  observe  the  general  condition  of 
appellant’s  classroom;  the  method  of  appellant’s  teaching  and  his 
personal  habits. 

According  to  her  testimony  appellant’s  classroom  was  very  dirty. 
She  observed  water  patches  from  the  water  cooler  on  the  floor  on  all 
of  her  visits;  that  appellant  taught  mechanically  without  preparation; 
that  he  had  poor  pupil  reaction;  that  he  shouted  at  pupils;  had  poor 
order  in  his  classroom  and  was  slovenly  in  appearance. 

Section  1201  of  the  School  Code,  24  P.  S.  1121,  requiring  that  notice 
of  unsatisfactory  rating  be  furnished  the  teacher  within  ten  days  fol- 
lowing the  date  of  such  rating,  relates  to  the  dismissal  of  temporary 
professional  employes.  There  is  no  such  requirement  in  the  Tenure 
Law  requiring  that  notice  of  unsatisfactory  rating  in  connection  with 
the  dismissal  of  a professional  employe,  on  the  charge  of  incompetency, 
shall  be  served  on  the  professional  employe  within  a specified  time. 

On  the  question  of  rating,  Miss  Jenkins  stated  that  appellant  for 
the  1946-1947  school  year  had  been  rated  “unsatisfactory”  as  to  per- 
sonality, technique,  pupil  reaction  and  appearance. 

Among  other  witnesses  called  in  support  of  the  charges  were  some 
five  pupils  of  appellant,  most  of  whom  were  in  the  upper  grades.  In 
general,  these  witnesses  testified  that  appellant  read  a newspaper  dur- 
ing class  periods;  that  he  fell  asleep  several  times  during  the  day;  that 
in  the  school  yard  he  used  profane  language  to  his  pupils;  that  as  often 
as  five  or  six  times  during  the  day  he  would  leave  the  building  and 
go  to  an  outside  toilet  in  order  that  he  might  smoke,  and  in  so  doing 
consumed  eight  to  ten  minutes  each  time,  and  that  he  was  cruel  and 
abusive  to  his  pupils. 

There  were  also  four  witnesses  who  are  local  residents  who  testified 
in  support  of  the  charges.  These  witnesses  were  parents  of  children  in 
appellant’s  school  and  stated  that  they  felt  their  children  were  not 
showing  satisfactory  progress  in  their  work,  and  that  appellant  was 
responsible  for  the  same.  Some  of  this  latter  group  of  witnesses  also 
indicated  that  appellant  was  a drinking  man,  and  that  in  local  tap 
rooms  was  observed  to  become  loud  and  noisy. 

Appellant  himself  did  not  testify  at  the  hearing  before  the  Board  of 
School  Directors.  No  denial  or  evidence  refuting  the  charges  was 
offered.  The  defense  presented  by  his  counsel  refers  to  the  fact  that 
appellant  is  related  as  first  cousin  to  two  members  of  the  Board  of 
School  Directors,  namely,  Earl  E.  Strohl  and  Clyde  0.  Buck,  and 
although  such  members  did  not  vote  on  the  dismissal  question  subse- 
quent to  the  hearing,  they  both  expressed  opinions  favorable  to  the 
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dismissal  action.  This,  it  is  contended,  is  a violation  of  the  provisions 
of  the  Teachers’  Tenure  Law. 

We  are  in  agreement  with  the  position  taken  by  appellant  in  this 
matter.  Section  1205  (g)  of  the  School  Code,  24  P.  S.  1126,  provides 
as  follows: 

“No  member  of  any  board  of  school  directors  (or  board  of  public  educa- 
tion) shall  vote  on  any  roll  call  if  he  is  related  as  father,  mother,  brother, 
sister,  husband,  wife,  son,  daughter,  stepson,  stepdaughter,  grandchild,  nephew, 
niece,  first  cousin,  sister-in-law,  brother-in-law,  uncle  or  aunt  to  the  profes- 
sional employe  involved  or  to  any  of  the  parties  instituting  the  complaint.” 

The  Tenure  Law  specifically  provides  that  board  members  who  are 
related  as  first  cousins  to  the  professional  employe  involved  shall  not 
vote  on  roll  call  on  the  question  of  dismissal. 

We  think  that  it  is  bad  practice  for  school  boards  to  receive  any 
expression  from  members  specifically  disqualified  front  voting  for  the 
reason  that  such  expression  might  tend  to  interfere  with  the  giving  of 
an  impartial  and  unbiased  consideration  to  the  charges  by  the  board 
members  who  are  properly  qualified  to  vote  as  provided  in  Section 
1205  (f)  of  the  School  Code. 

Counsel  for  appellant  also  contends  that  it  was  irregular  for 
Lafayette  Graver,  President  of  the  School  Board,  to  vote  because  his 
son,  Lafayette  Graver,  Jr.,  was  one  of  the  complainants.  The  record 
shows  that  Lafayette  Graver,  Jr.,  did  appear  and  testified  at  the  hear- 
ing before  the  board  of  school  directors,  but  the  record  itself  does 
not  disclose  who  the  complainant  or  complainants  may  be. 

From  the  record  it  appears  that  the  board  of  school  directors  had 
very  persuasive  testimony  presented  to  it  in  support  of  the  charges, 
at  the  hearing,  which  testimony  was  not  denied.  However,  the  record 
discloses  a very  basic  question  which  we  think  must  control  the  con- 
clusion of  this  opinion. 

It  appears  that  appellant  has  been  a teacher  in  the  public  schools 
of  this  Commonwealth  for  more  than  thirty  years,  but  the  record  does 
not  disclose  whether  or  not  he  was  ever  issued  a tenure  contract  in 
the  form  prescribed  by  the  Tenure  Law. 

In  his  testimony  Mr.  Stuart  E.  Prutzman,  County  Superintendent 
of  Schools  in  Carbon  County,  testified  that  he  always  understood  Mr. 
Beers  did  not  have  a tenure  contract. 

Mr.  Earl  E.  Strohl,  Secretary  of  the  School  Board,  testified  that  he 
did  not  know  that  appellant  had  a tenure  contract.  No  tenure  con- 
tract between  appellant  and  the  Board  of  School  Directors  of 
Towamensing  Township  School  District  was  offered  in  evidence  by 
appellant. 

In  the  case  of  Commonwealth  ex  rel.  Recapito  v.  Bethlehem  School 
District,  148  Pa.  Superior  Court  426,  President  Judge  Keller  stated 
as  follows: 
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“Two  things  must  enter  into  the  creation  of  a valid  and  enforceable  teach- 
er’s, or  professional  employe’s  contract:  (1)  The  appointment  must  be  made 
and  the  salary  fixed  by  the  affirmative  vote  of  the  majority  of  all  members 
of  the  Board  of  School  Directors,  duly  recorded  on  the  minutes,  showing 
how  each  member  voted.  (2)  A contract  must  be  duly  signed  by  the  teacher 
and  executed  by  the  president  and  secretary  on  behalf  of  the  board,  drawn 
in  strict  compliance  with  the  action  taken  by  the  board,  and  the  provisions 
prescribed  by  the  School  Code  and  its  amendments;  Hawkins’  Petition,  129 
Pa.  Superior  Ct.  453,  195  A.  761.  If  either  of  these  is  lacking,  there  is  no 
valid,  enforceable  contract.” 

The  courts  have  held  that  mandamus  is  the  proper  proceeding  to 
compel  school  boards  to  enter  into  contracts  with  teachers;  Malone 
v.  Haden,  329  Pa.  213. 

Under  the  provisions  of  the  Teachers’  Tenure  Law,  Section  1205  (j) 
of  the  School  Code,  24  P.  S.  1126,  the  jurisdiction  of  the  Superin- 
tendent of  Public  Instruction  is  limited  to  actions  involving  the  dis- 
missal of  a professional  employe. 

This  appeal  is,  therefore,  dismissed  because  under  the  circumstances, 
the  law  confers  no  jurisdiction  upon  the  Superintendent  of  Public 
Instruction.  Steinberg’s  Appeal,  39  D.  & C.  706;  Walters  v.  Topper, 
et  ah,  139  Pa.  Superior  Court  292;  the  jurisdiction  of  the  Superin- 
tendent of  Public  Instruction  being  limited  to  cases  involving  profes- 
sional employes. 

ORDER 

And  now,  on  this  twenty-eighth  day  of  August,  1947,  after  hearing 
and  argument,  and  after  reviewing  all  testimony  filed  or  taken,  the 
appeal  of  George  A.  Beers,  from  a decision  of  the  Board  of  School 
Directors  of  Towamensing  Township  School  District,  Carbon  County, 
Pennsylvania,  in  dismissing  him  as  an  employe  in  said  district,  is 
hereby  dismissed  for  lack  of  jurisdiction  by  the  Superintendent  of 
Public  Instruction. 


Appeal  of  Beatrice  Wood 
from  a decision  of  the  Board 
of  School  Directors  of  Tinicum 
Township,  Delaware  County, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  68. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  oj  Public  Instruction 

April  12,  1948. 

This  is  an  appeal  by  Beatrice  Wood,  a professional  employe,  in  the 
School  District  of  Tinicum  Township,  Delaware  County,  from  the 
action  of  the  board  of  school  directors  in  the  said  school  district,  in 
dismissing  her  as  a professional  employe. 


250 


OPINIONS  OF  THE  SUPERINTENDENT 


According  to  the  records,  appellant  has  been  a teacher  in  the  schools 
of  this  Commonwealth  for  the  past  fifteen  years,  the  last  five  of  which 
were  in  Tinicum  Township. 

At  the  hearing  before  the  board  of  school  directors  held  December 
16,  1947,  appellant  was  charged  with  persistent  negligence  and  wilful 
violation  of  the  School  Laws  of  the  Commonwealth,  arising  out  of  the 
administering  of  corporal  punishment  to  pupils  on  two  occasions. 

It  is  contended  by  counsel  for  appellant  that  the  written  notice  of 
hearing  dated  November  28,  1947,  sent  to  appellant  was  defective  in 
that  it  terminated  her  contract  prior  to  the  hearing  before  the  board 
of  school  directors.  We  are  in  accord  with  this  contention. 

Section  1205  (d)  of  the  Act  of  April  6,  1937,  P.  L.  213,  as  amended 
by  the  Act  of  May  6,  1945,  P.  L.  587,  reads  in  part  as  follows: 

“Before  any  professional  employe  having  attained  a status  of  permanent 
tenure  is  dismissed  by  the  board  of  school  directors  (or  board  of  public  edu- 
cation) such  board  of  school  directors  (or  board  of  public  education)  shall 
furnish  such  professional  employe  with  a detailed  written  statement  of  the 
charges  upon  which  his  or  her  proposed  dismissal  is  based,  and  shall  conduct 
a hearing.” 

The  board  of  school  directors,  therefore,  was  in  error  in  its  notice 
of  November  28,  1947,  addressed  to  appellant  which  states  as  follows: 

“This  is  official  written  notice  presented  to  you,  a professional  employe,  of 
the  School  District  of  the  Township  of  Tinicum,  terminating  your  contract  as 
a professional  emplo3?e  and  dismissing  you  as  such  professional  employe.” 

The  law  requires  that  in  dismissal  cases  the  professional  employe 
be  given  a detailed  written  statement  of  the  charges  upon  which  the 
proposed  dismissal  is  based.  The  dismissal  action,  if  properly  war- 
ranted, must  occur  after  the  hearing  has  been  held.  (See  Swink’s  Case, 
132  Pa.  Superior  Ct.  107.) 

At  the  hearing  before  the  board  of  school  directors,  Miss  Emilic  M. 
Miller,  Principal  of  the  Lester  School  where  appellant  taught,  testified 
from  an  official  report,  on  a classroom  incident  which  occurred  on 
March  6,  1946,  that  appellant  had  slapped  a pupil  by  the  name  of  Ray 
Swavely,  and  as  to  another  classroom  incident  which  occurred  on 
October  27,  1947,  indicating  that  appellant  struck  a pupil  named 
Edward  Autenreith,  in  the  face.  There  is  some  disagreement  as  to 
whether  or  not  nose-bleed  was  caused  in  the  latter  case. 

On  the  part  of  the  complainants  it  is  contended  that  appellant  on 
those  occasions  violated  the  rules  or  regulations  established  by  the 
board  of  school  directors  prohibiting  the  corporal  punishment  of  pupils. 

From  the  record  it  appears  that  on  May  7,  1936,  a motion  was 
adopted  by  the  board  of  school  directors,  which  reads  in  part  as 
follows: 

“That  the  Supervising  Principal  be  instructed  to  notify  all  teachers  that 
corporal  punishment  will  not  be  permitted  in  the  school  district.” 
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Subsequently,  on  March  21,  1939,  the  board  of  school  directors 
adopted  fifteen  separate  resolutions  dealing  with  school  affairs.  These 
rules,  however,  do  not  specifically  prohibit  any  form  of  corporal  pun- 
ishment. Rule  No.  1,  which  seems  to  be  the  closest  approach  to  it, 
provides  among  other  things,  for  the  establishment  of  a detention  room 
for  the  express  purpose  of  punishing  unruly  pupils. 

Miss  Miller,  the  Principal,  states  that  after  the  first  incident,  she, 
on  March  8,  1946,  with  the  approval  of  the  board  of  school  directors, 
made  up  a set  of  rules  governing  discipline  in  the  school,  in  writing, 
and  that  she  sent  a copy  of  them  to  all  teachers  under  her  supervision. 

According  to  Miss  Miller’s  testimony,  these  rules  stated,  among 
other  things,  that  the  striking  of  any  child  on  the  head  or  about  the 
face  would  not  be  permitted.  It  is  not  shown  that  these  rules  were 
ever  officially  adopted  by  the  board  of  school  directors,  but  it  does 
appear  that  appellant  was  informed  about  them. 

However,  there  is  no  proof  that  appellant  received  any  official  notice 
of  the  motion  or  resolution  adopted  by  the  board  of  school  directors 
on  May  7,  1936,  which  was  prior  to  the  time  appellant  was  employed 
in  the  Tinicum  Township  School  District,  and  also  prior  to  the  time 
Miss  Miller,  the  Principal,  Avas  employed  in  said  district.  Appellant 
asserts  that  upon  being  employed  in  the  district,  the  only  notice  she 
observed  on  discipline  was  to  the  effect  that  each  teacher  should  be 
responsible  for  her  own  room. 

In  the  absence  of  more  positive  proof  of  knowledge  on  the  part  of 
appellant,  as  to  the  existence  of  a board  rule  in  effect  as  of  March 
6,  1946,  we  think  the  incident  occurring  on  that  date  is  not  material 
for  the  purposes  of  this  case.  There  is  also  some  evidence  in  the  record 
that  appellant  was  called  before  the  board  of  school  directors  during 
the  school  year  1945-1946,  as  to  the  matter  of  corporal  punishment, 
but  this  incident,  whatever  it  was,  is  neither  explained,  nor  included 
in  the  statement  of  charges. 

On  page  30  of  the  notes  of  testimony,  appellant  on  direct  examina- 
tion testified  in  part  as  follows: 

“Q.  Well  now  on  October  27,  1947,  what  happened? 

A.  Well,  Edward  was  a left-over. 

Q.  Now  who  do  you  mean  by  Edward? 

A.  Edward  Autenreith. 

Q.  Yes. 

A.  And  I had  sent  him  to  the  office  many  times.  He  came  back,  he 
wouldn’t  be  in  the  room  a day  before  he  did  just  as  he  had  done  before.  He 
would  lie  down  on  the  floor,  he  would  pull  his  coat  over  his  head,  he  would 
put  his  feet  upon  the  desk  across  the  aisle.  I would  tell  him  to  do  some- 
thing. No,  I don’t  want  to  do  that,  I am  tired.  And  this  day  they  had 
had  their  pictures  taken  and  they  had  come  back  and  it  was  history  class  as 
I recall  it  and  I said  to  him,  Edward,  get  your  book  open.  No,  I am  not  ' 
going  to  do  it.  I said  did  you  hear.  Yes.  And  I said  now  I want  you  to 
open  your  book.  He  had  his  feet  then  on  his  sister’s  desk,  it  was  in  front 
of  him  like  this,  and  he  said  no,  I won’t  and  you  can’t  make  me.” 


252 


OPINIONS  OF  THE  SUPERINTENDENT 


Apparently  this  was  the  situation  on  October  27,  1947,  and  ap- 
pellant slapped  the  pupil,  Edward  Autenreith,  in  the  face. 

There  is  no  evidence  in  this  case  that  the  punishment  inflicted  in 
either  situation  was  unreasonable  and  it  does  not  appear  that  the 
parents  of  either  of  these  pupils  registered  a complaint. 

On  the  record,  therefore,  appellant  stands  charged  with  persistent 
negligence  on  the  basis  of  a single  offense.  Such,  we  do  not  think 
constitutes  “persistent  negligence.”  We  are  in  agreement  with  ap- 
pellant that  this  case  falls  within  the  rule  laid  down  by  the  Superior 
Court  of  Pennsylvania  in  Sinton’s  case,  151,  Pa.  Superior  Ct.  543, 
where  the  court  stated  as  follows: 

“ ‘Persistent’  means  continuing  or  constant,  and  ‘wilful’  obviously  suggests 
the  presence  of  intention,  and  at  least  some  power  of  choice.” 

The  case  contains  no  proof  of  any  violation  of  the  School  Laws  of 
the  Commonwealth. 

In  the  case  before  us  it  is  clear  that  the  board  of  school  directors  did 
not  comply  with  the  provisions  of  the  Teachers’  Tenure  Law.  The 
appeal,  therefore,  is  allowed  and  the  action  of  the  board  of  school 
directors  accordingly  must  be  reversed. 

ORDER 

And  now,  on  this  twelfth  day  of  April,  1948,  after  hearing  and 
argument,  and  after  reviewing  all  testimony  filed  or  taken,  the  action 
of  the  Board  of  School  Directors  of  Tinicum  Township  School  District, 
Delaware  County,  in  dismissing  Beatrice  Wood  as  a professional  em- 
ploye, is  hereby  reversed  and  the  said  board  is  directed  to  reinstate 
her  to  the  same  position  she  had  as  a professional  employe  in  the  dis- 
trict at  the  time  of  commencement  of  this  proceeding. 


Appeal  of  Margaret  Thomas,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of  School 
Directors  of  Exeter  Borough 
School  District,  Luzerne 
County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  69. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

April  29,  1948. 

This  is  an  appeal  from  the  action  of  the  Board  of  School  Directors 
of  Exeter  Borough  School  District,  Luzerne  County,  Pennsylvania,  in 
dismissing  Margaret  Thomas,  a professional  employe  in  said  district. 

The  cause  for  dismissal,  detailed  into  four  charges,  was  persistent 
negligence.  According  to  the  note  of  testimony,  appellant,  who  was 
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an  elementary  teacher  in  the  district  for  some  seventeen  years,  in- 
formed the  secretary  of  the  school  board  in  a letter  dated  June  21, 
1947,  that  she  wished  to  ask  for  a leave  of  absence  for  one  semester, 
commencing  September  2,  1947,  to  February  2,  1948. 

It  was  specifically  stated  in  the  letter  that  she  did  not  wish  to  have 
a sabbatical  leave,  nor  to  receive  any  compensation  during  the  leave. 

Accompanying  this  letter  was  a statement  from  a local  physician 
indicating  that  he  had  examined  appellant  and  had  advised  her  to 
take  an  extended  leave  of  absence  for  improvement  of  her  health. 

Subsequent  to  the  receipt  of  that  letter  on  August  18,  1947,  the 
secretary  of  the  school  board  addressed  a letter  to  appellant  at  her 
home  address,  65  Penn  Avenue,  Exeter,  Pennsylvania,  informing  her 
that  her  request  for  leave  was  being  deferred,  but  that  the  board  ex- 
pected her  to  be  on  duty  when  classes  were  resumed  on  September 
2,  1947. 

Appellant  then  addressed  another  letter  to  the  board  of  school 
directors  headed  “Atlantic  City,  New  Jersey,”  giving  no  street  address, 
dated  August  27,  1947,  indicating  that  advice  from  a physician  in 
Atlantic  City  was  to  the  effect  that  due  to  her  nervous  condition  she 
would  not  be  able  to  return  to  teaching  duties  for  the  next  few  months. 
Her  letter  enclosed  a statement  from  the  Atlantic  City  physician  sup- 
porting appellant’s  statement  that  she  was  ill  and  would  be  unable 
to  do  any  teaching  by  September. 

On  September  4,  1947,  the  secretary  of  the  school  board  addressed 
a letter  to  appellant  at  P.  0.  Box  51,  Atlantic  City,  New  Jersey,  in- 
forming her  that  the  board  felt  her  physical  ability  to  teach  should 
be  passed  upon  by  two  physicians  appointed  by  the  board,  and  that 
such  examination  would  be  conducted  in  Atlantic  City,  within  five 
days  of  a date  to  be  fixed  by  appellant. 

Appellant  then  addressed  a reply  to  the  school  board  dated  Sep- 
tember 16,  1947,  from  Atlantic  City,  stating  that  when  her  doctor 
had  advised  her  it  was  safe  to  travel  she  would  be  only  too  glad  to 
be  examined  by  doctors  appointed  by  the  board. 

The  secretary  of  the  school  board  then  sent  appellant  another  letter 
dated  September  29,  1947,  advising  that  representatives  of  the  school 
board  would  be  in  Atlantic  City,  New  Jersey,  on  October  9,  1947, 
accompanied  by  two  physicians  prepared  to  make  the  examination. 
In  that  letter  appellant  was  requested  to  furnish  her  Atlantic  City 
address  so  that  she  might  be  interviewed.  That  letter  was  apparently 
received  by  appellant  for  the  secretary  of  the  school  board  exhibited 
a postal  return  receipt  dated  October  10,  1947. 

At  the  meeting  of  the  board  of  school  directors  held  on  October  21, 
1947,  it  was  determined  that  charges  should  be  preferred  against 
appellant  and  that  a hearing  would  be  held  November  7,  1947.  A copy 
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of  the  charges  was  forwarded  to  appellant  at  P.  O.  Box  51,  Atlantic 
City,  New  Jersey,  and  also  to  her  home  address,  65  Penn  Avenue, 
Exeter,  Pennsylvania.  The  copy  sent  to  Atlantic  City  was  returned 
unclaimed. 

On  November  10,  1947,  subsequent  to  the  date  scheduled  for  the 
hearing  the  board  of  school  directors  met  and  adopted  a resolution 
terminating  the  contract  of  appellant  in  sixty  days.  Copies  of  a 
notice  to  this  effect  were  sent  to  appellant  at  both  addresses. 

By  means  of  a letter  dated  December  11,  1947,  appellant  notified 
the  board  of  school  directors  that  she  would  like  a hearing  at  their 
convenience.  Pursuant  to  this  request  a new  hearing  was  held  on 
January  23,  1948,  when  appellant  appeared  but  without  counsel.  After 
this  hearing  the  board  of  school  directors  dismissed  appellant  as  a 
professional  employe,  from  which  action  this  appeal  followed. 

Mr.  John  B.  Campbell,  Supervising  Principal  of  the  Exeter  Borough 
School  District,  in  connection  with  his  testimony  submitted  a written 
statement  indicating  that  appellant  was  repeatedly  absent  without 
being  excused  during  the  1946-47  school  term,  and  testified  that  she 
did  not  report  for  duty  between  September  2,  1947,  to  the  time  of 
the  hearing  on  January  23,  1948,  during  the  1947-1948  school  term. 

From  the  record  there  is  no  doubt  that  the  board  of  school  directors 
did  not  accede  to  the  request  of  appellant  dated  June  21,  1947,  in 
granting  her  a leave  and  appellant  was,  therefore,  absent  from  teaching- 
duties  without  the  authorization  of  the  board  of  school  directors  dur- 
ing the  1947-48  school  term. 

She  may  have  been  entitled  to  a sabbatical  leave  under  the  pro- 
visions of  Section  1216  of  the  School  Code,  Act  of  May  18,  1911,  P.  L. 
309,  as  amended,  24  P.  S.  1211,  by  reason  of  the  fact  that  she  had 
more  than  ten  years  of  service  as  required  but  the  fact  is  that  for 
reasons  of  her  own,  she  did  not  request  it. 

The  right  of  a board  of  school  directors  to  refuse  a request  for  leave 
of  absence  has  been  before  the  appellate  courts  in  at  least  two  cases. 
See  Brown’s  case,  151  Pa.  Superior  Ct.  522,  affirmed  347  Pa.  418,  and 
West  Mahanoy  Township  School  District  v.  Kelley,  156  Pa.  Superior 
Ct.  601.  The  facts  in  those  cases  are  very  similar  to  the  instant  case, 
and  we  think  that  these  decisions  control  this  appeal. 

In  the  West  Mahanoy  Township  School  District  v.  Kelley  case,  the 
court  in  its  opinion  stated,  inter  alia,  as  follows: 

“The  Superintendent  of  Public  Instruction  and  the  Court  below  properly 
construed  the  board’s  charge  of  ‘neglect  to  teach’  in  substance  a charge  of 
persistent  negligence  under  the  Tenure  Act.  Supra  (Act  of  1937,  P.  L.  213 
as  amended).  Both  contemplated  a failure  to  discharge  the  duties  of  a 
teacher.  Mrs.  Kelly  was  not  in  any  way  harmed  or  prejudiced  because  she 
was  charged  with  ‘neglect  to  teach’  instead  of  ‘persistent  negligence.’  ” 

As  was  pointed  out  in  these  cases  also,  Section  1206  of  the  School 
Code,  giving  school  boards  discretionary  authority  to  make  payments 
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of  compensation  during  the  period  of  absence  from  duty,  when  the 
teacher  is  prevented  by  sickness  or  some  other  unavoidable  circum- 
stances from  following  her  occupation,  does  not  affect  the  situation. 
We  hold,  therefore,  that  the  board  of  school  directors  having  dis- 
cretionary authority  to  grant  or  refuse  the  request  for  leave  of 
absence  in  this  case,  having  refused  to  grant  the  request  for  leave, 
placed  the  teacher  in  a position  where,  if  she  did  not  report  for  duty 
or  submit  satisfactory  proof  of  her  inability  to  teach  as  requested,  she 
became  guilty  of  persistent  negligence  as  charged. 

The  same  reasoning  we  think  also  applies  to  the  absence  during 
the  1946-47  school  term,  when,  although  no  specific  request  for  leave 
is  involved,  appellant  was  also  not  excused  from  reporting  for  her 
required  duties. 

This  appeal  is,  therefore,  dismissed  and  the  action  of  the  board  of 
school  directors  affirmed. 

ORDER 

And  now,  this  twenty-ninth  day  of  April,  1948,  after  hearing  the 
argument  and  reviewing  all  the  testimony  filed  or  taken,  the  appeal 
of  Margaret  Thomas  from  the  decision  of  the  Board  of  Directors  of 
Exeter  Borough  School  District,  is  hereby  dismissed  and  the  action 
of  the  board  in  dismissing  her  as  a professional  employe  in  the  said 
district  is  sustained. 


Appeal  of  Walter  D.  Byers 
from  a decision  of  the  Board 
of  School  Directors  of  Wheat- 
field  Township,  Perry  County, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction. 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  70. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

May  7,  1948. 

This  is  an  appeal  from  the  action  of  the  Board  of  School  Directors  of 
Wheatfield  Township  School  District,  in  dismissing  Walter  D.  Byers, 
a professional  employe  in  said  district. 

A hearing  was  held  before  the  board  of  school  directors  in  this  case 
on  December  27,  1947,  on  the  charge  of  cruelty.  From  the  action  of 
the  board  in  dismissing  him,  this  appeal  has  followed. 

Walter  D.  Byers,  the  appellant,  according  to  the  record,  is  52 
years  of  age,  and  has  served  as  an  elementary  teacher  in  the  district 
for  the  past  20  years,  apparently  without  any  previous  complaint. 

The  building  in  which  appellant  served  is  what  is  commonly  known 
as  a one-room  school,  where  some  35  pupils,  comprising  grades  1 to  8, 
are  in  attendance. 
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Among  the  first  grade  pupils  was  a David  T.  Jenkins,  6 years  of  age. 
On  the  date  of  October  21,  1947,  Mr.  Byers  was  hearing  David  on  a 
“number  recitation.”  After  having  counted  up  to  about  50,  David 
hesitated  and  was  prompted  by  appellant  and  urged  to  proceed  to  the 
next  number  at  least  twice.  David,  however,  did  not  do  so,  where- 
upon appellant  asked  him  whether  he  would  like  to  have  his  ears 
boxed.  In  response  to  this,  David  laughed  at  appellant. 

The  testimony  of  the  witnesses  called  by  the  board  of  school  di- 
rectors differs  in  a number  of  respects  from  that  given  by  pupils  called 
by  appellant.  Some  of  the  school  board  witnesses  testified  that  ap- 
pellant struck  the  pupil  on  the  side  of  the  face  at  this  point,  while 
the  witness  called  by  appellant  stated  that  appellant  either  nipped 
him  or  missed  him  altogether,  and  did  not  actually  strike  the  pupil 
but  made  a pass  at  him,  from  which  the  pupil  ducked  and  in  doing 
so  struck  his  head  against  the  back  of  the  seat. 

After  this  incident  David  continued  to  laugh  at  appellant  and  ap- 
pellant told  him  to  proceed  with  the  counting.  David  did  not  do  so, 
whereupon  appellant  took  hold  of  him  and  turned  him  across  his  knee 
and  slapped  him  across  the  buttock,  with  an  open  hand. 

The  witnesses  did  not  seem  to  state  how  many  times  the  pupil  was 
struck,  but  do  state  that  David  cried  “ouch,  ouch”  while  being  paddled, 
but  did  not  cry  or  indicate  any  unusual  pain. 

The  pupil  continued  to  laugh,  whereupon  appellant  conducted  him 
to  a corner  of  the  room,  facing  the  blackboard  and  told  him  to  stand 
there  as  the  others  did  not  wish  to  see  his  face.  Appellant  then  pro- 
ceeded with  his  teaching.  Appellant  looked  around  toward  the  pupil 
shortly  thereafter  and  found  that  he  had  turned  around  and  was 
looking  back  at  the  class,  perhaps  toward  one  of  his  sisters  who  was 
also  in  the  school. 

Appellant  then  went  back  to  the  pupil  and  turned  him  around  to 
his  original  position  facing  the  blackboard  and  told  him  to  stay  that 
way,  but  when  appellant  looked  around  the  next  time,  shortly  after- 
wards, he  found  that  the  pupil  was  again  disobeying  him.  Appellant 
then  waited  until  he  wras  through  with  the  work  he  was  doing  and 
went  over  and  took  hold  of  the  pupil  by  the  arm  and  brought  him 
over  toward  his  desk,  giving  him  several  more  slaps  also  with  the  open 
hand  on  the  buttock,  while  on  the  way. 

Appellant  then  brought  the  pupil  up  to  his  desk  and  required  him 
to  get  under  it.  The  witnesses  differ  as  to  the  means  by  which  ap- 
pellant required  the  pupil  to  get  under  the  desk.  It  was  apparently 
a knee-hole  desk,  closed  on  the  one  side  facing  the  pupils. 

Some  of  the  witnesses  testified  that  appellant  very  roughly  shoved 
him  under  the  desk,  and  they  could  hear  some  part  of  his  body  strik- 
ing the  desk.  Others  testified  that  he  merely  required  the  pupil  to 
crawl  under  the  desk  and  did  not  strike  or  touch  him  at  the  time.  It 
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was  about  3:30  p.  m.  that  the  pupil  was  required  to  get  under  the  desk 
and  he  remained  there  for  the  next  half  hour,  when  school  closed  for 
the  day. 

When  the  class  was  dismissed,  however,  the  pupil  did  not  come  out; 
he  had  to  be  assisted  from  under  the  desk.  He  was  pale  in  appearance 
and  apparently  unable  to  stand  alone.  While  under  the  desk  he  had 
vomited  on  his  clothing  and  on  the  floor,  and  one  of  his  shoes  had 
been  removed.  Some  of  the  witnesses  said  that  they  had  heard  the  boy 
cry  out  “teacher,  teacher”  while  he  was  under  the  desk,  and  also  that 
while  there  and  while  the  teacher  was  sitting  behind  the  desk,  had 
opened  the  teacher’s  shoe  lacers. 

Appellant  testified  that  he  heard  no  cries  of  any  kind  from  the 
pupil.  The  testimony  is  that  the  pupils  always  referred  to  him  as  “Mr. 
Byers”  and  not  as  “teacher.” 

Some  of  the  witnesses  also  said  they  observed  traces  of  blood  in 
the  vomit.  Others  said  it  was  probably  colored  food.  At  any  rate, 
appellant  then  washed  off  the  pupil  and  after  a discussion  with  the 
driver  of  the  school  bus,  turned  him  over  to  the  bus  driver  to  be 
taken  home. 

The  family  physician,  Dr.  Fred  S.  Badman,  who  is  also  the  school 
district  physician,  was  summoned  and  he  arrived  at  about  5:30  p.  m. 
Doctor  Badman  who  testified  at  the  hearing  stated  that  he  found 
David  lying  on  the  bed  in  a dazed  condition  and  that  upon  examining 
him,  found  him  to  be  partly  unconscious,  but  could  be  aroused.  He 
also  found  that  his  right  eye  was  deviated  toward  the  right  and  that 
he  had  several  bruise  marks  on  him. 

Doctor  Badman  stated  that  whether  the  bruise  marks  or  the  condi- 
tion in  which  he  found  him  were  related  to  what  had  happened  in 
the  school  room,  he  did  not  know.  He  stated  that  David  had  a bruise 
mark  on  his  right  arm  near  the  elbow  and  one  on  the  right  hip.  He 
did  not  recall  any  bruise  marks  about  the  head  or  any  other  bruise 
marks. 

Doctor  Badman  also  testified  that  after  seeing  David  on  October 
21,  1947,  he  told  his  parents  to  keep  him  at  rest  and  if  his  dazed  con- 
dition did  not  improve,  to  get  in  touch  with  him. 

John  Jenkins,  father  of  David,  testified  that  David  remained  un- 
conscious all  night,  but  Doctor  Badman  says  that  he  did  not  see  the 
boy  again  for  10  or  12  days  after  October  21,  1947,  and  at  that  time 
he  was  in  a normal  condition. 

On  behalf  of  appellant  it  is  contended  that  the  evidence  presented 
at  the  hearing  on  behalf  of  the  board  of  school  directors  does  not 
substantiate  the  charge  of  cruelty.  The  Superintendent  of  Public 
Instruction  is  not  bound  by  the  action  of  a board  of  school  directors, 
Spruce  Hill  Township  School  District  v.  Bryner,  148  Pa.  Superior 
Ct.  549. 
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We  must  assume  that  the  conditions  under  which  appellant  operated 
his  one-room  school,  consisting  of  some  35  pupils,  grades  1 to  8,  were 
far  from  ideal.  That  is  to  say,  the  discipline  problem  requires  very 
careful  treatment  in  school  rooms  where  pupils  of  the  various  grade 
levels  are  not  segregated. 

Section  1410  of  the  School  Code,  Act  of  May  18,  1911,  P.  L.  309, 
24  P.  S.  Section  1382,  provides  as  follows: 

“Every  teacher  in  the  public  schools  in  this  Commonwealth  shall  have  the 
right  to  exercise  the  same  authority  as  to  conduct  and  behavior  over  the 
pupils  attending  his  school,  during  the  time  they  are  in  attendance,  includ- 
ing the  time  required  in  going  to  and  from  their  homes,  as  the  parents, 
guardians,  or  persons  in  parental  relation  to  such  pupils  may  exercise  over 
them.” 

In  the  case  of  Harris  v.  Galilley,  125  Pa.  Superior  Ct.  505,  the 
Superior  Court  of  Pennsylvania  held  that  a school  teacher  in  the 
exercise  of  his  discretion  may  inflict  corporal  punishment  on  a pupil 
to  enforce  the  discipline  of  the  school,  but  the  punishment  may  not 
be  unreasonable,  excessive  or  malicious. 

In  the  case  of  Commonwealth  v.  Vaughn,  3 Beaver  County  Legal 
Journal  30,  Judge  Wilson  of  the  Beaver  County  Courts  said: 

“The  legitimate  object  of  chastisement  is  to  inflict  punishment  by  the  pain 
which  it  causes,  as  well  as  the  degradation  which  it  implies.  It  does  not  fol- 
low, therefore,  because  pain  is  produced  that  a chastisement  is  either  cruel 
or  excessive.  It  may  be  laid  down  as  a general  rule  that  teachers  exceed 
the  limits  of  their  authority  when  they  cause  lasting  mischief,  but  act  within 
the  limits  of  it  when  they  inflict  temporary  pain.  The  presumption  is  that  the 
punishment  is  in  the  exercise  of,  and  within  the  bounds  of  lawful  authority.” 

A number  of  pupils  who  testified  indicated  that  they  too  had  been 
paddled  by  appellant  and  had  been  placed  under  his  desk  in  the  same 
manner  as  David  Jenkins  had  been. 

It  may  be  that  the  pupil  in  this  case  did  have  some  bad  reactions 
from  the  experience  of  the  day,  but  there  is  nothing  observed  in  the 
testimony  indicating  conclusively  that  the  condition  was  a direct  re- 
sult of  appellant’s  treatment  of  him  or  that  the  chastisement  was 
either  cruel,  excessive  or  caused  lasting  mischief. 

Doctor  Badman  indicated  that  David  Jenkins,  the  pupil,  was  a 
rather  undernourished  child.  The  vomiting  and  the  squinting  of  the 
eye  are  very  carefully  reviewed  by  counsel  for  appellant  in  their 
brief,  and  in  the  absence  of  more  specific  evidence,  wre  must  assume 
that  they  are  attributable  to  other  causes. 

It  is  also  contended  by  counsel  for  appellant  that  the  board  of 
school  directors  in  this  case  violated  the  procedural  requirements  of 
the  Tenure  Law  and  that  the  notice  of  hearing  sent  him  was  defective. 

Reference  to  the  notice  appellant  received  indicates  the  following: 

“We  have  set  Dec.  19,  at  7:00  o’clock  P.  M.  as  the  time  for  you  to  appear 
befoie  the  Uoaid  of  School  Directors  in  Fairview  School  House,  to  answer  to 
these  charges  and  show  why  you  should  not  be  dismissed  as  a teacher  of 
Fairview  School.” 
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A professional  employe  is  not  required  to  show  cause  why  he  should 
not  be  dismissed  at  a tenure  hearing  before  the  board  of  school  direc- 
tors. This  practice  was  condemned  in  Swink’s  Case,  132  Pa.  Su- 
perior Ct.  107. 

Counsel  for  appellant  also  contend  that  appellant  was  not  accorded 
a full,  impartial  and  unbiased  consideration  of  the  charges  as  required 
by  the  Tenure  Law. 

Attention  is  called  specifically  to  the  fact  that  all  of  the  board 
members  prior  to  their  having  qualified  as  such,  were  parties  to  a 
complaint  filed  with  the  Board  of  School  Directors  of  Wheatfield  Town- 
ship. That  is  to  say,  they  were  parties  to  a complaint  filed  with  the 
board  of  school  directors  of  which  they  later  became  members  and 
were  called  upon  to  hear  the  same  charges  and  same  complaints  that 
they  had  preferred  against  appellant.  The  record  does  not  contain 
complete  facts  on  this  situation. 

It  seems  perfectly  clear,  that  in  the  interest  of  according  a profes- 
sional employe  a full,  impartial  and  unbiased  hearing,  they  should 
not  have  become  complainants  in  this  case  if  at  the  time  they  signed 
the  complaint,  their  election  as  members  of  the  school  board  was 
either  certain  or  contemplated. 

The  appeal  is,  therefore,  allowed  and  the  action  of  the  board  of 
school  directors  is  reversed. 

ORDER 

And  now,  on  this  seventh  day  of  May,  1948,  after  hearing  the  argu- 
ment and  after  reviewing  all  the  testimony  filed  or  taken,  the  action 
of  the  Board  of  School  Directors  of  Wheatfield  Township  in  dis- 
missing Walter  D.  Byers,  is  hereby  reversed  and  the  board  of  school 
directors  is  directed  to  reinstate  him  as  a professional  employe  in  said 
district. 


Appeal  of  Harry  E.  Houtz,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of  School 
Directors  of  the  School  Dis- 
trict of  the  Borough  of  Cora- 
opolis,  Allegheny  County,  Penn- 
sylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  71. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

May  14,  1948. 

This  is  an  appeal  under  the  teacher’s  tenure  provisions  of  the  School 
Code  by  Harry  E.  Houtz,  a professional  employe  of  the  school  dis- 
trict of  the  Borough  of  Coraopolis,  Allegheny  County,  Pennsylvania, 
in  which  the  appellant  claims  that  he  has  been  demoted  in  type  of 
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position,  without  his  consent,  within  the  meaning  of  Section  1205-A 
of  the  School  Code,  the  Act  of  May  18,  1911,  P.  L.  309,  as  amended, 
24  P.  S.  Section  1161. 

On  July  13,  1946,  effective  July  1,  1946,  appellant  was  elected  by 
the  board  of  school  directors  of  the  district  to  a position  designated 
as  “Principal  of  Schools,”  and  duly  entered  a tenure  contract  in  the 
form  prescribed  by  the  School  Code.  In  this  position  appellant  was 
the  administrative  supervisor  of  all  the  schools  of  the  district,  two 
being  secondary  schools,  and  three  being  elementary  schools. 

On  June  23,  1947,  appellant  was  advised  by  the  Board  of  school 
directors  by  letter  that  his  position  as  “Principal  of  Schools”  had  been 
abolished,  and  that  he  was  suspended  as  of  July  1,  1947. 

Appellant  then  instituted  mandamus  proceedings  against  the  board 
of  school  directors  in  the  Common  Pleas  of  Allegheny  County,  asking 
that  he  be  reinstated,  and  that  the  school  directors  pay  his  salary  in 
accordance  with  his  contract. 

On  July  21,  1947,  the  Common  Pleas  Court  entered  an  order  direct- 
ing the  defendant  school  district  to  reinstate  the  plaintiff  “to  his 
position  as  a professional  employe  of  the  school  district,”  and  to  pay 
his  salary.  This  was  affirmed  by  the  Supreme  Court,  Houtz  v.  The 
School  District  of  the  Borough  of  Coraopolis,  et  ah,  357  Pa.  621 
(1947).  This  opinion  affirms  the  conclusion  of  the  lower  court  that 
the  abolition  of  appellant’s  position  as  “Principal  of  Schools”  was 
improper. 

In  compliance  with  the  order  of  the  court,  the  board  of  school 
directors  on  November  19,  1947,  assigned  petitioner  to  a position  as 
principal  of  the  three  elementary  schools  of  the  district  at  his  former 
salary.  On  November  20,  1947,  appellant  duly  notified  the  board  that 
he  considered  its  action  on  November  19,  1947,  a demotion  in  type 
of  position  without  his  consent,  contrary  to  the  provisions  of  Section 
1205-A  of  the  School  Code,  as  amended,  and  requested  a hearing  in 
compliance  therewith. 

A hearing  was  duly  conducted,  and  as  a result  thereof  the  board  of 
school  directors  determined  that  the  assignment  to  the  position  of 
principal  of  the  three  elementary  schools  was  not  a demotion  in  type 
of  position  within  the  meaning  of  the  aforesaid  section.  From  this  an 
appeal  was  duly  filed  with  the  Superintendent  of  Public  Instruction, 
which  was  heard  by  the  Superintendent  of  Public  Instruction.  Both 
parties  were  represented  by  counsel  who  submitted  briefs  after  oral 
argument. 

The  opinion  in  Houtz  v.  The  School  District  of  the  Borough  of 
Coraopolis,  supra,  clearly  indicates  that  the  position  of  “Principal  of 
Schools”  is  within  the  protection  of  the  teachers’  tenure  provisions  of 
the  School  Code,  even  though  that  position  is  not  included  in  the  list 
of  positions  prescribed  in  the  School  Code.  In  the  Wesenberg  Case, 
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346  Pa.  438  (1943),  the  same  court  held  that  it  was  no  demo- 
tion to  transfer  a professional  employe  from  the  position  of  principal 
of  a six-year  junior-senior  high  school  to  principal  of  a three-year 
junior  high  school  because  the  standards  of  those  positions,  as  de- 
termined by  the  State  Council  of  Education  are  the  same.  However, 
the  standards  prescribed  for  the  position  of  principal  of  a secondary 
school  are  greater  than  those  prescribed  for  the  position  of  principal 
of  an  elementary  school. 

It  does  not  require  extensive  reasoning  to  demonstrate  that  appel- 
lant as  principal  of  three  elementary  schools  occupies  a lower  position 
than  his  former  position  as  principal  of  all  the  schools  of  the  district. 
Not  only  has  the  number  of  schools  been  reduced,  but  there  is  a differ- 
ence in  grade  of  the  schools  involved. 

In  the  mandamus  proceedings,  the  Supreme  Court  determined  that 
appellant  had  not  lost  his  rights  under  the  teachers’  tenure  provisions 
of  the  School  Code.  He  is,  therefore,  entitled  to  the  protection  of  the 
provisions  of  Section  1205-A  thereof.  Counsel  for  the  School  District 
argues  that  the  mandamus  proceedings  were  absolutely  determinative 
of  appellant’s  rights  and,  therefore,  he  cannot  be  heard  by  the  Super- 
intendent of  Public  Instruction.  However,  in  our  opinion,  this  argu- 
ment is  not  valid  because  nothing  had  been  done  to  appellant  which 
could  have  permitted  him  to  invoke  the  provisions  of  Section  1205-A, 
until  on  November  19,  1947,  the  board  of  directors  of  the  district  as- 
signed appellant  to  the  position  as  principal  of  the  three  elementary 
schools  only. 

Prior  to  the  action  of  the  board  on  November  19,  1947,  in  our  opin- 
ion, appellant  had  done  nothing  which  could  be  interpreted  as  giving 
his  consent  to  an  assignment  to  a lesser  position  than  principal  of  all 
the  schools.  Indeed  this  could  not  have  happened  because  the  position 
to  which  he  was  later  assigned  had  not  been  created. 

Appellant’s  action  in  mandamus  involves  not  express  or  implied 
waiver  of  any  of  his  rights  under  Section  1205-A  of  the  School  Code 
for  the  reasons  above  mentioned. 

The  appeal  is,  therefore,  allowed,  and  the  Superintendent  of  Public 
Instruction  finds  that  the  action  of  the  Board  of  School  Directors  of 
the  Borough  of  Coraopolis  on  November  19,  1947,  in  assigning  ap- 
pellant to  the  position  as  “Principal  of  the  Elementary  Schools”  of  the 
district,  was  a demotion  in  type  of  position  without  his  consent  within 
the  meaning  of  Section  1205-A  of  the  School  Code. 

This  opinion  is  not  intended  to  be  an  endorsement  of  the  action  of 
the  School  Board  in  creating  the  office  of  “Principal  of  Schools.”  We 
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are  merely  applying  the  principles  of  the  Teachers’  Tenure  Law,  as 
we  understand  them  and  as  interpreted  by  our  courts,  to  a particular 
situation  created  by  the  Board  of  School  Directors. 

ORDER 

And  now,  this  fourteenth  day  of  May,  1948,  after  hearing  argu- 
ment, and  upon  consideration  of  the  testimony  filed  and  taken,  and 
the  briefs  of  counsel,  the  action  of  the  Board  of  School  Directors  of 
the  School  District  of  the  Borough  of  Coraopolis  on  November  19,  1947, 
assigning  the  said  Harry  E.  Houtz  to  the  position  of  principal  of  the 
three  elementary  schools  of  the  district,  is  hereby  reversed,  and  the 
said  board  of  school  directors  is  directed  to  reinstate  the  said  Harry 
E.  Houtz  to  the  position  of  “Principal  of  Schools,”  with  the  same 
powers,  privileges  and  responsibilities  as  he  held  in  that  office  when 
he  was  wrongfully  removed  therefrom  on  July  1,  1947. 


Appeal  of  Lotta  I.  Davies,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of  School 
Directors  of  the  School  District 
of  the  Borough  of  Lansford, 
Carbon  County,  Pennsylvania. 


Before  the  Superintendent  of 
Public  Instruction.  Common- 
wealth of  Pennsylvania,  at 
Harrisburg,  Pennsylvania,  No. 

72. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

February  21,  1949. 

This  is  an  appeal  under  the  teachers’  tenure  provisions  of  the  School 
Code  by  Lotta  I.  Davies,  a professional  employe  of  the  School  District 
of  the  Borough  of  Lansford,  Carbon  County,  Pennsylvania,  in  which 
it  is  alleged  that  appellant  has  been  demoted  in  type  of  position  with- 
out her  consent,  within  the  meaning  of  Section  1205-A  of  the  School 
Code,  the  Act  of  May  18,  1911,  P.  L.  309,  as  amended,  24  P.  S.,  Sec- 
tion 1161. 

From  the  record  it  appears  that  appellant  has  been  employed  in 
the  Lansford  School  District  for  the  past  39  years,  the  last  ten  years 
of  which  have  been  in  the  capacity  of  a teacher  in  English  and  Social 
Studies  in  the  ninth  grade  at  the  Lansford  High  School  building. 

On  August  31,  1948,  appellant  was  notified  in  writing  by  the  school 
board  that  for  the  1948-1949  school  term  her  assignment  would  be  as 
a teacher  at  the  Lansford  High  School  building,  covering  Arithmetic 
and  American  History,  in  the  seventh  and  eighth  grades,  and  Spelling 
in  the  eighth  grade. 


263 


PENNSYLVANIA  DEPARTMENT  OF  PUBLIC  INSTRUCTION 


This  assignment,  it  is  contended  by  appellant,  constitutes  a demo- 
tion on  the  theory  that  she  was  transferred  from  a high  school  position 
to  an  elementary  school  position  in  the  district.  There  is  no  salary 
demotion  in  this  case.  In  support  of  this  theory  appellant  has  testified 
that  the  schools  of  the  district  are  operated  on  an  8-4  basis,  that  is, 
8 elementary  grades  and  4 high  school  grades.  On  the  other  hand, 
it  is  testified  by  John  E.  Lauer,  Superintendent  of  Schools  of  the  dis- 
trict, that  the  district  operates  under  a 6-6  plan,  that  is,  6 elementary 
grades  and  6 junior-senior  high  school  grades,  in  which  case  the 
seventh,  eighth  and  ninth  grades  are  all  part  of  the  secondary  system. 

The  Department  of  Public  Instruction,  pursuant  to  Section  1302  of 
the  Administrative  Code,  Act  of  April  9,  1929,  P.  L.  177,  71  P.  S.  352, 
has  classified  the  Lansford  Borough  Schools  as  a 6-6  system  for  many 
years,  and  a recent  on-the-site  investigation  of  the  schools’  organiza- 
tion, the  program  of  studies  and  the  facilities  for  instruction  made  by 
a representative  of  the  Department  of  Public  Instruction  since  the 
hearing  before  the  Superintendent  of  Public  Instruction  in  this  case, 
has  confirmed  that  fact. 

The  Superintendent  of  Public  Instruction,  therefore,  takes  judicial 
notice  of  the  fact  that  the  schools  of  Lansford  Borough  School  District 
operate  on  a 6-6  plan.  This  means  that  the  first  six  grades  are  to  be 
classified  as  elementary  grades  and  the  others,  that  is,  seven  to  twelve, 
as  secondary  or  high  school  grades. 

This  is  in  keeping  with  Section  1701  of  the  School  Code,  the  Act  of 
May  18,  1911,  P.  L.  309,  as  amended,  24  P.  S.  Section  1581,  which 
reads  in  part  as  follows: 

“Any  high  school  giving  work  for  the  seventh,  eighth,  ninth,  tenth,  eleventh 
and  twelfth  years  of  not  less  than  one  hundred  eighty  days  in  each  year, 
and  conforming  to  the  regulations  established  by  the  Department  of  Public 
Instruction,  and  having  at  least  five  properly  qualified  teachers  shall  be 
designated  a six-year  high  school.” 

In  considering  these  facts,  appellant  was  transferred  from  one  high 
school  position  to  another,  also  in  the  high  school  grades. 

In  the  case  of  the  Appeal  of  Wesenberg,  reported  in  346  Pa.  438, 
the  Supreme  Court  of  Pennsylvania  stated  as  follows: 

“Turning  our  attention  to  the  provisions  of  the  Code  dealing  with  high 
schools,  it  will  be  seen  that  there  is  no  distinction  in  the  status  of  professional 
employes  in  junior  and  senior  high  schools  whether  they  are  conducted  in 
one  plant  or  two  or  more  plants.  They  are  all  secondary  schools.” 

We  are  of  the  opinion,  therefore,  that  under  such  circumstances 
appellant  has  not  been  demoted  in  type  of  position. 

Appellant  also  contends  that  the  notice  of  her  change  in  assignment 
was  illegal  by  reason  of  the  fact  that  it  was  given  verbally  to  her  by 
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the  local  superintendent  before  any  official  action  had  been  taken  by 
the  board. 

The  record  indicates,  however,  that  on  June  7,  1948,  at  a meeting 
of  the  board  of  school  directors,  Superintendent  John  E.  Lauer  was 
authorized  to  prepare  a schedule  of  classes  and  assignments  of  teachers 
for  the  next  school  term.  On  August  31,  1948,  the  board  appears  to 
have  adopted  the  schedule  in  assignments  submitted  by  the  superin- 
tendent and  notice  of  the  assignment  was  sent  to  appellant  in  a written 
communication  bearing  the  same  date.  As  a matter  of  fact,  appellant 
testified  that  her  assignment  to  the  ninth  grade  and  all  assignments 
of  the  schools,  the  teachers,  and  the  branches  had  in  the  past  been 
made  by  the  superintendent.  Therefore,  if  as  appellant  contends, 
there  was  any  irregularity  in  this  proceeding,  it  was  cured  by  the  later 
formal  action  of  the  board. 

It  is  also  contended  by  appellant  that  she  now  lacks  certification 
and  cannot  legally  accept  a teaching  position  in  the  seventh  and  eighth 
grades.  Appellant  was  graduated  from  Normal  School  in  1909  and  in 
1911,  after  two  years  of  teaching,  received  a normal  school  certificate 
authorizing  her  to  teach  practically  any  and  all  subjects  offered  in 
the  public  schools. 

In  1935  she  was  graduated  from  Muhlenberg  College,  receiving  the 
degree  of  Bachelor  of  Philosophy.  On  the  basis  of  those  additional 
credits,  appellant  was  given  a permanent  college  certificate  to  teach 
English,  Social  Studies,  and  German  in  1941.  This  certification,  how- 
ever, is  in  addition  to  the  normal  school  certificate  which  she  previ- 
ously had,  and  merely  supplements  it,  giving  her  additional  teaching 
privileges.  It  does  not  supersede  the  normal  school  certificate. 

Appellant  further  contends  that  the  proceedings  in  this  case  are 
irregular  by  reason  of  the  fact  that  the  notice  of  hearing  on  the  ques- 
tion of  demotion  before  the  board  of  school  directors  did  not  contain 
any  statement  of  charges  made  against  appellant  under  the  provisions 
of  the  Tenure  Law\  This  contention  is  also  without  merit. 

Section  1205(d)  of  the  School  Code,  Act  of  May  18,  1911,  P.  L.  309, 
as  amended,  24  P.  S.  Section  1126,  prescribes  such  procedure  only  in 
dismissal  cases.  There  is  no  such  requirement  in  demotion  cases. 

ORDER 

And  now,  this  twenty-first  day  of  February,  1949,  after  hearing  and 
argument  and  after  reviewing  all  the  testimony  filed  or  taken,  the  ap- 
peal of  Lotta  I.  Davies,  from  a decision  of  the  Board  of  School  Di- 
rectors of  the  Borough  of  Lansford,  Carbon  County,  Pennsylvania,  is 
hereby  dismissed  and  the  action  of  the  said  Board  in  assigning  her  to 
another  position  in  the  district,  with  no  change  in  salary,  is  sustained. 
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Appeal  of  Margaret  Daly  Mit- 
chell, a Professional  Employe, 
from  a decision  of  the  Board 
of  School  Directors  of  the  City 
of  Titusville,  Crawford  County, 
Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, N"o.  73. 


OPINBON 


FRANCIS  B.  HAAS 

Superintendent  oj  Public  Instruction 


March  25,  1949. 


This  is  an  appeal  under  the  teachers’  tenure  provisions  of  the  School 
Code  by  Margaret  Daly  Mitchell,  a professional  employe  of  the  School 
District  of  the  City  of  Titusville,  Crawford  County,  Pennsylvania,  in 
which  it  is  alleged  that  appellant  has  been  demoted  in  type  of  posi- 
tion, without  her  consent,  within  the  meaning  of  Section  1205-A  of  the 
School  Code,  the  Act  of  May  18,  1911,  P.  L.  309,  as  amended,  24  P.  S. 
Section  1161. 

Appellant  has  been  a teacher  in  the  Titusville  School  District  since 
1918.  She  was  employed  at  that  time  as  a teacher  in  the  elementary 
grades,  and  the  school  district  operated  what  is  known  as  an  8-4  sys- 
tem, that  is,  8 elementary  grades  and  4 years  of  high  school. 

In  1934,  it  appears  that  the  district  was  changed  to  a 6-3-3  system, 
that  is,  6 elementary  grades,  3 junior  high  school  grades,  and  3 high 
school  grades.  At  that  time  appellant  was  assigned  by  the  superin- 
tendent of  schools  to  teach  English  and  Geography  in  the  seventh 
grade,  which  would  be  included  in  the  junior  high  school  setup,  or  the 
secondary  system. 

From  1939  up  to  the  term  ending  June,  1946,  she  taught  Geography 
in  the  seventh  and  eighth  grades,  also  in  the  junior  high  school  di- 
vision. At  a meeting  of  the  board  of  school  directors  held  on  July  16, 
1946,  a resolution  was  adopted  transferring  appellant  from  a teaching 
position  in  the  junior  high  school  to  a teaching  position  in  the  ele- 
mentary schools,  at  no  decrease  in  salary,  and  providing  further  that 
appellant  be  notified  that  a hearing  would  be  afforded  her  before  the 
board  of  school  directors,  on  July  29,  1946.  This  transfer,  according 
to  the  resolution,  was  to  be  made  without  reduction  in  salary. 

Pursuant  to  such  resolution,  prior  to  the  opening  of  the  1946-1947 
school  term,  appellant  was  notified  by  the  board  of  school  directors 
that  she  was  assigned  to  the  position  as  teacher  in  the  fifth  grade  in 
the  elementary  system,  which  position  she  accepted  under  protest. 

Appellant  was  accorded  a hearing  before  the  board  of  school  direc- 
tors on  July  29,  1946,  on  the  question  of  her  proposed  transfer  from 
the  junior  high  school  position  to  the  fifth  grade  position.  The  meet- 
ing of  July  29,  1946,  however,  was  adjourned  to  August  6,  1946,  with- 
out any  action  being  taken  on  the  question  of  demotion. 
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At  the  meeting  on  August  6,  1946,  before  the  board  of  school  di- 
rectors, it  appears  that  again  no  action  was  taken  on  the  question  of 
demotion,  but  that  appellant  submitted  an  application  for,  and  was 
granted,  a sabbatical  leave  from  her  teaching  position  for  one  school 
year. 

During  the  1946-1947  school  year,  appellant,  while  on  sabbatical 
leave,  attended  the  Edinboro  State  Teachers  College  and  with  the  aid 
of  certain  other  credits  obtained  from  other  institutions  in  prior  years, 
was  graduated  in  May  of  1947  with  the  degree  of  Bachelor  of  Science. 

When  appellant  returned  to  teaching  duties  in  September  of  1947  at 
the  beginning  of  the  1947-1948  school  term,  she  was  placed  as  a teacher 
of  the  fifth  grade  in  the  Elm  Street  School  of  the  elementary  system 
and  she  served  there  during  the  entire  school  year,  accepting  the  posi- 
tion under  protest. 

On  June  7,  1948,  appellant  again  renewed  her  request  for  a hearing- 
before  the  board  of  school  directors  on  the  question  of  demotion  and  it 
was  not  until  September  27,  1948,  that  a formal  hearing  was  held  in 
this  matter.  Appellant  was  notified  on  October  7,  1948,  that  as  a 
result  of  such  hearing  the  board  made  a finding  that  her  assignment  to 
the  elementary  system  did  not  constitute  a demotion  and  the  request 
by  appellant  for  a return  to  the  junior  high  school  system  was  refused. 

The  question  to  be  decided  in  this  appeal  is,  therefore,  whether  or 
not  the  assignment  of  a teacher  from  a position  in  the  secondary  sys- 
tem to  a teacher  in  the  elementary  system  constitutes  a demotion  in 
type  of  position. 

Section  1205-A  of  the  School  Code,  Act  of  May  18,  1911,  P.  L.  309 
as  amended,  24  P.  S.  Section  1161,  provides  as  follows: 

“The  salary  of  any  district  superintendent,  assistant  district  superintendent 
or  other  professional  employe  as  defined  in  this  act  in  any  of  the  school 
districts  of  the  Commonwealth  may  be  increased  at  any  time  during  the 
term  for  which  such  person  is  employed,  whenever  the  Board  of  School 
Directors  or  Board  of  Public  Education  of  the  district  deems  it  necessary 
or  advisable  to  do  so,  but  there  shall  be  no  demotion  of  any  professional 
employe,  either  in  salary  or  in  type  of  position,  without  the  consent  of 
the  said  employe,  or  if  such  consent  is  not  received,  then  such  demotion 
shall  be  subject  to  the  right  to  a hearing  before  the  Board  of  School  Directors 
(or  Board  of  Public  Education),  and  an  appeal  in  the  same  manner  as  herein- 
before provided  in  the  case  of  the  dismissal  of  a professional  employe.” 

The  law  does  not  define  the  term  “demotion.”  In  considering  this 
question  previously,  see — Appeal  of  Vincent  Ramik,  from  a Decision 
of  the  Board  of  School  Directors  of  Dickson  City  School  District, 
Lackawanna  County,  Pennsylvania,  Opinion  No.  7,  released  April  9, 
1940,  and  Appeal  of  William  L.  Morgan,  from  a decision  of  the  Board 
of  School  Directors,  of  Newport  Township  School  District,  Luzerne 
County,  Pennsylvania,  Opinion  No.  27,  released  January  17,  1941,  the 
Superintendent  of  Public  Instruction  held,  under  facts  corresponding 
to  the  present  case,  that  the  professional  employe  had  been  demoted 
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and  the  board  was  directed  in  each  case  to  make  reinstatement  of  the 
professional  employe. 

We  now  feel  that  the  time  has  come  to  adopt  a different  view  of 
the  situation,  in  the  light  of  the  existing  law,  regulations  and  practices 
with  reference  to  teachers.  The  Department  of  Public  Instruction  has 
for  many  years,  in  promoting  the  general  educational  program,  taken 
the  view  that  all  grades  or  stages  in  the  education  and  development 
of  a child,  are  of  equal  inportance;  that  is,  the  first  grade  is  just  as 
important  as  the  twelfth  and  that  the  pupil,  whose  education  is  of 
paramount  importance,  should  have  the  same  educational  and  instruc- 
tional advantages  in  so  far  as  it  is  possible,  in  all  of  the  grades. 

As  far  as  the  requirements  for  teacher  education  are  concerned,  they 
are  now  on  an  equivalent  basis  for  teachers  in  the  elementary  and  in 
the  secondary  fields;  that  is  to  say,  although  the  preparation  for  cer- 
tification in  the  elementary  field  requires  specific  courses,  and  in  like 
manner  the  preparation  for  certification  in  the  secondary  field  requires 
preparation  in  specific  courses,  the  preparation  in  both  situations  is 
identical  as  far  as  extent  is  concerned.  It  cannot  now  be  said  that  a 
teacher  in  the  elementary  field  requires  less  preparation  than  a teacher 
in  the  secondary  field. 

As  to  the  question  of  compensation  to  teachers  in  the  schools  of  the 
Commonwealth,  we  find  the  following  statement  by  the  Supreme  Court 
of  Pennsylvania  in  the  Appeal  of  Wesenberg,  reported  in  346  Pa.  438, 
decided  in  1943: 

“Turning  our  attention  to  the  provisions  of  the  code  dealing  with  high 
schools,  it  will  be  seen  that  there  is  no  distinction  in  the  status  of  profes- 
sional employes  in  junior  and  senior  high  schools  whether  they  are  conducted 
in  one  plant  or  two  or  more  plants.  They  are  all  secondary  schools.  The 
minimum  prescribed  salaries  for  principals  in  high  schools  in  districts  of  the 
second  class,  of  which  Bethlehem  is  one,  are  the  same.  ‘High  school  princi- 
pals who  devote  one-half  or  more  of  their  time  to  supervision  and  administra- 
tion, minimum  annual  salary’  $3,000  with  minimum  annual  increments  of 
$12,5  for  eight  years:  §1210,  cl.  5,  of  School  Code  (24  PS  §1168).  Throughout 
the  section  the  status  of  teachers  and  principals  in  elementary  schools  is 
different  from  the  status  of  those  in  high  schools,  but  there  is  no  distinction 
within  the  high  school  group.” 

The  court  in  that  case  emphasized  the  importance  of  the  minimum 
salary  schedules  provided  by  the  School  Code  in  determining  the  status 
of  the  professional  employe. 

The  sections  of  the  School  Code  dealing  with  minimum  salaries  of 
professional  employes  in  effect  at  the  time  the  Wesenberg  Case  was  de- 
cided: The  Act  of  June  4,  1943,  P.  L.  862,  amending  the  School  Code, 
Act  of  May  18,  1911,  P.  L.  309,  contained  a higher  minimum  salary 
schedule  and  increments  for  high  school  teachers  than  for  elementary 
teachers.  The  Act  of  May  29,  1945,  P.  L.  1112,  which  repealed  the 
Act  of  June  4,  1943,  P.  L.  862,  in  like  manner  contained  a higher  salary 
schedule  for  high  school  teachers  than  for  elementary  teachers  only 
in  first  and  second  class  school  districts.  In  third  and  fourth  class 
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districts,  however,  the  minimum  salaries  and  increments  were  made 
the  same  for  all  teachers  in  the  district. 

Under  the  present  salary  law,  Act  515,  approved  July  5,  1947,  P.  L. 
1266,  24  P.  S.  1212.2  and  1212.3  also  amending  the  School  Code,  Act 
of  May  18,  1911,  P.  L.  309,  a uniform  minimum  salary  schedule  is  pro- 
vided for  all  teachers  in  first  class  school  districts  and  for  all  teachers 
in  second,  third  and  fourth  class  districts,  allowing  additional  com- 
pensation in  the  way  of  increments  for  those  who  hold  a college  cer- 
tificate or  a master’s  degree.  There  is  no  distinction  whatever  as  to 
elementary  and  secondary  teachers,  in  the  various  classes  of  districts. 

Thus,  we  are  convinced  that  under  the  most  recent  salary  law  the 
General  Assembly  has  properly  placed  all  teachers  in  the  public  schools 
on  a uniform  basis  and  there  is  no  longer  any  distinction  in  rank  be- 
tween teachers  in  the  high  schools  and  in  the  grades,  as  far  as  su- 
periority in  standing  is  concerned. 

Section  1201  of  the  School  Code,  Act  of  May  18,  1911,  P.  L.  309,  as 
amended,  24  P.  S.  Section  1121,  places  the  responsibility  for  main- 
taining an  adequate  teaching  staff  specifically  on  the  local  school 
board.  Section  1201  of  the  School  Code  reads  as  follows: 

“The  board  of  school  directors  in  every  school  district  in  this  Common- 
wealth shall  employ  the  necessary  professional  employes,  substitutes,  and 
temporary  professional  employes  to  keep  the  public  schools  open  in  their 
respective  districts  in  compliance  with  the  provisions  of  this  act.” 

Prior  to  the  adoption  of  the  Teachers’  Tenure  Law,  Act  of  April  6, 
1937,  P.  L.  213,  amending  the  School  Code,  teachers  were  elected  on 
an  annual  basis  and  school  boards  had  the  prerogative,  in  the  opera- 
tion of  the  schools,  of  assigning  them  to  any  position  or  positions 
which  they  were  qualified  to  fill. 

As  stated  above,  special  preparation  is  required  when  a teacher  en- 
ters either  field  of  instruction,  but  a shortage  in  one  field  or  the  other, 
should  permit  considerable  freedom  and  latitude  on  the  part  of  a 
board  of  school  directors  in  the  operation  of  its  schools,  and  in  dis- 
charge of  its  obligation,  to  place  its  teachers  in  any  position  where 
their  services  may  be  required,  on  the  basis  of  usefulness,  in  educating 
the  pupils  of  the  district,  rather  than  on  the  basis  of  preference, 
as  far  as  the  teacher  is  concerned. 

Section  1301  of  the  School  Code,  the  Act  of  May  18,  1911,  P.  L.  309 
as  amended,  24  P.  S.  Section  1221,  provides  in  part  as  follows: 

“Every  teacher  in  the  public  schools  of  this  Commonwealth  must  hold 
a provisional,  professional  or  State  certificate  which  shall  set  forth  the 
branches  which  its  holder  is  entitled  to  teach.” 

The  appellant  in  this  case  is  properly  certificated  to  teach  in  the 
elementary  grades  and  if,  under  the  circumstances,  the  board  felt  that 
she  could  render  her  best  service  to  the  schools  of  the  district  in  the 
elementary  division  of  the  schools,  we  believe  it  was  justified  in  making 
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the  assignment  of  appellant  to  the  elementary  field.  There  is  nothing 
contained  in  the  record  indicating  that  the  board  of  school  directors 
has  adopted  a separate  minimum  salary  schedule  for  high  school 
teachers;  in  fact,  the  board  has  advised  us  in  response  to  an  inquiry 
made  subsequent  to  the  hearing  before  the  Superintendent  of  Public 
Instruction  that  it  has  not  adopted  any  such  schedule. 

The  fact  that  a district  has  adopted  a minimum  salary  schedule  pre- 
sents a factor  for  consideration  in  demotion  cases,  but  as  stated  above, 
this  question  is  not  before  us  in  this  case. 

ORDER 

And  now,  this  twenty-fifth  day  of  March,  1949,  after  hearing  and 
argument  and  after  reviewing  all  the  testimony  filed  or  taken,  the  ap- 
peal of  Margaret  Daly  Mitchell,  from  a decision  of  the  Board  of 
School  Directors  of  the  City  of  Titusville,  Crawford  County,  Penn- 
sylvania, is  hereby  dismissed  and  the  action  of  the  said  Board  in  as- 
signing her  to  another  position  in  the  district  with  no  change  in  salary 
is  sustained. 


Appeal  of  Mary  S.  Wachter,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of  School 
Directors  of  the  School  Dis- 
trict of  the  Borough  of  Cora- 
opolis,  Allegheny  County,  Penn- 
sylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  74. 


OPINION 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

June  1,  1950. 

This  is  an  appeal  under  the  teachers’  tenure  provisions  of  the  School 
Code  by  Mary  S.  Wachter,  a professional  employe  of  the  School  Dis- 
trict of  the  Borough  of  Coraopolis,  Allegheny  County,  Pennsylvania, 
in  which  the  appellant  claims  that  she  has  been  demoted  in  type  of 
position  without  her  consent,  within  the  meaning  of  Section  1205-A 
of  the  School  Code,  the  Act  of  May  18,  1911,  P.  L.  309,  as  amended, 
24  P.  S.  Section  1161,  now  Section  1151  of  the  Public  School  Code  of 
1949,  1949  P.  L.  30. 

The  appellant  was  formerly  Miss  Mary  Sprott,  and  is  now  known 
as  Mrs.  Mary  S.  Wachter. 

From  the  record  it  appears  that  at  a regular  meeting  of  the  Board  of 
School  Directors  held  on  June  9,  1944,  the  following  motion  was 
adopted : 
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“That  Miss  Mary  Sprott  of  the  McKinley  Building  be  transferred  to  the 
Lincoln  Building  as  principal  at  $200.00  increment  above  the  present  teacher’s 
salary  level.” 

The  testimony  indicates  that  the  $200.00  increment  was  given  to 
appellant  because  she  was  assuming  the  duties  of  school  principal. 

At  a later  meeting  of  the  Board  of  School  Directors  held  on  May  9, 
1946,  the  following  motion  was  adopted: 

“That  Miss  Sprott  be  moved  to  Central  School  and  that  she  be  principal 
of  Central  and  Lincoln  Schools  at  an  additional  $50.00  per  year.” 

Mrs.  Mary  S.  Wachter,  formerly  Miss  Mary  Sprott,  the  appellant, 
holds  a tenure  contract  in  the  form  prescribed  by  the  Tenure  Law, 
dated  May  3,  1937.  Under  the  above  resolutions  appellant  served  as 
principal  of  both  the  Central  and  the  Lincoln  Grade  Schools  until 
December  29,  1947,  when  as  a result  of  a resolution  adopted  by  the 
Board  of  School  Directors,  her  position  was  changed  to  that  of  a full- 
time teacher  at  the  Central  School  with  the  additional  duties  of  head 
teacher  when  the  principal  of  the  elementary  schools,  Mr.  Harry  E. 
Houtz,  who  was  elected  to  such  position  on  November  19,  1947,  was 
absent  from  the  building. 

It  is  contended  by  appellant  that  such  change  in  her  position  con- 
stitutes a violation  of  her  tenure  rights  under  the  provisions  of  Section 
1205-A  of  the  School  Code,  referred  to  above.  There  is  no  question  of 
salary  reduction  involved  in  this  case. 

The  disposition  of  this  appeal  has  a direct  relationship  to  the  appeal 
of  Harry  E.  Houtz,  also  an  employe  of  the  School  District  of  the 
Borough  of  Coraopolis.  ( See  Opinion  of  the  Superintendent  of  Public 
Instruction,  No.  71,  dated  May  14,  1948.) 

The  facts  in  the  Houtz  case  may  be  summarized  as  follows: 

Mr.  Houtz  was  assigned  to  duty  as  “Principal  of  Schools,”  effective 
July  1,  1946,  and  was  given  a tenure  contract  in  the  form  prescribed 
by  the  Tenure  Law.  At  that  time  the  district  had  no  Supervising 
Principal.  On  June  11,  1947,  the  Board  of  School  Directors  adopted 
a resolution  stating  its  intention  to  fill  the  vacancy  in  the  position  of 
Supervising  Principal  and  at  the  same  meeting  adopted  a second  reso- 
lution abolishing  the  office  of  Principal  of  Schools  and  suspending 
Houtz  from  his  position  “as  of  July  1,  1947,  and  until  such  time  as  the 
office  of  Principal  of  Schools  may  be  re-created.”  The  Superintendent 
of  Public  Instruction  at  that  time  gave  approval  to  the  change  in 
administrative  organization  of  the  district,  as  provided  by  law. 

On  July  9,  1947,  the  Board  of  School  Directors  elected  Dr.  Guy  N. 
Harriger  to  fill  the  vacancy  in  the  position  of  Supervising  Principal. 
Houtz  was  notified  of  this  action  and  a mandamus  action  in  the  Court 
of  Common  Pleas  of  Allegheny  County  followed.  The  Court  of  Com- 
mon Pleas  of  Allegheny  County  entered  an  order  directing  the  board 
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to  reinstate  Houtz  “as  a professional  employe  * * On  appeal  by 
the  Board  of  School  Directors  to  the  Supreme  Court  of  Pennsylvania, 
the  order  of  the  Court  of  Common  Pleas  of  Allegheny  County  was 
affirmed:  Houtz  v.  Coraopolis  School  District,  357  Pa.  621. 

Thereafter  on  November  19,  1947,  the  Board  of  School  Directors 
adopted  a resolution  reinstating  Houtz  as  a professional  employe 
without  any  reduction  in  salary,  and  assigning  him  to  duties  as  princi- 
pal of  the  three  elementary  schools  in  the  district,  namely,  McKinley, 
Lincoln,  and  Central.  Houtz,  being  dissatisfied  with  this  assignment, 
requested  a hearing  before  the  Board  of  School  Directors  contending 
that  it  was  a demotion  in  type  of  position.  A hearing  was  then  held 
by  the  Board  and  the  finding  was  made  that  his  assignment  to  duty 
as  principal  of  the  three  elementary  schools  did  not  constitute  a de- 
motion. Thereupon  Houtz  appealed  to  the  Superintendent  of  Public 
Instruction,  who,  in  Opinion  No.  71  referred  to  above,  reversed  the 
Board  of  School  Directors  and  directed  that  Houtz  be  reinstated  “to 
the  position  of  Principal  of  schools  with  the  same  powers,  privileges 
and  responsibilities  as  he  held  in  that  office  when  he  was  wrongfully 
removed  therefrom  on  July  1,  1947.” 

The  action  of  the  Superintendent  of  Public  Instruction  was  ap- 
pealed to  the  Court  of  Common  Pleas  of  Allegheny  County  and  the 
Court  entered  an  order  reversing  and  setting  aside  the  order  of  the 
Superintendent  of  Public  Instruction,  whereupon  Houtz  again  ap- 
pealed to  the  Supreme  Court  of  Pennsylvania. 

In  its  opinion  captioned  Houtz  Appeal,  reported  in  361  Pa.  537,  the 
Supreme  Court  of  Pennsylvania  sustained  the  action  of  the  Court  of 
Common  Pleas  of  Allegheny  County.  In  its  opinion  the  Court,  after 
reviewing  the  facts  and  the  law  applicable  thereto  and  its  former 
opinion,  Houtz  v.  Coraopolis  School  District,  357  Pa.  621,  stated  among 
other  things,  as  follows: 

“We  are  of  one  mind  that  no  demotion  in  type  of  position  is  involved 
within  the  meaning  and  intendment  of  the  statute. 

“Since  abolition  of  the  position  of  principal  of  schools,  the  only  supervisory 
positions  in  the  district,  other  than  that  of  supervising  principal,  are  prin- 
cipal of  the  three  elementary  schools,  principal  of  the  senior  high  school, 
principal  of  the  junior  high  school,  combination  principal-teacher  of  two  of 
the  elementary  schools,  and  combination  principal-teacher  of  a third  elemen- 
tary school.  The  position  of  principal  of  the  three  elementary  schools  is  the 
second  highest  ranking  position  in  the  district,  and  the  highest  position,  in 
point  of  rank,  to  which  appellant  could  be  entitled  under  his  contract.  With 
abolishment  of  the  position  of  principal  of  schools,  appellant’s  assignment  to 
duties  as  principal  of  the  three  elementary  schools  did  not  operate  to  change 
his  relative  grade  or  rank  in  the  school  system,  and  this  being  so,  there  has 
been  no  ‘demotion’  in  the  sense  prohibited  by  the  statute.  See  Smith  v. 
Philadelphia  School  District,  334  Pa.  197,  205,  5 A.  2nd  535.” 

In  the  case  before  us  it  appears  that  by  virtue  of  the  resolutions 
referred  to  above,  Mrs.  Mary  S.  Wachter,  the  appellant,  had  been  ap- 
pointed to  the  position  of  principal  of  the  Central  and  Lincoln  Grade 
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Schools.  Miss  Minnie  Mercer,  by  appropriate  resolutions  of  the  hoard 
of  school  directors,  was  similarly  appointed  principal  of  the  McKinley 
Grade  School.  Both  of  these  professional  employes  were  reassigned 
by  resolutions  of  the  board  of  school  directors,  adopted  December  29, 
1947,  as  full-time  teachers  at  their  respective  buildings,  but  with  addi- 
tional duties  as  head  teachers  at  such  buildings.  Both  of  these  pro- 
fessional employes  filed  demotion  appeals  with  the  Superintendent  of 
Public  Instruction.  However,  the  appeal  of  Miss  Minnie  Mercer  was 
withdrawn  at  her  request. 

The  question  before  us,  therefore,  is  whether  or  not  the  contention 
advanced  by  Mary  S.  Wachter,  that  she  has  been  demoted  in  type  of 
position  without  her  consent,  has  any  merit,  in  view  of  the  situation 
which  the  board  of  school  directors  faced  with  reference  to  Mr.  Harry 
E.  Houtz. 

Section  1205(b)  of  the  School  Code,  the  Act  of  May  18,  1911,  P.  L. 
309,  as  amended,  24  P.  S.  Section  1126,  now  Section  1124  of  the  Public 
School  Code  of  1949,  P.  L.  30,  provides  in  part  as  follows: 

“Any  board  of  school  directors  (or  board  of  public  education)  may  suspend 
the  necessary  number  of  professional  employes,  for  the  causes  hereinafter 
enumerated : 

(2)  Curtailment  or  alteration  of  the  educational  program  on  recommenda- 
tion of  the  superintendent,  concurred  in  by  the  board  of  school  directors  (or 
board  of  public  education),  approved  by  the  Department  of  Public  Instruc- 
tion, as  a result  of  substantial  decline  in  class  or  course  enrollments  or  to 
conform  with  standards  of  organization  or  educational  activities  required  by 
law  or  recommended  by  the  Department  of  Public  Instruction.” 

Causes  1 and  3 have  no  application  to  this  case. 

With  reference  to  Mr.  Houtz,  it  appears  that  the  board  of  school 
directors  of  the  Borough  of  Coraopolis  in  compliance  with  this  section 
of  the  Teachers’  Tenure  Law,  suspended  him  from  the  position  as 
“principal  of  schools”  and  having  done  so,  then  appointed  him  to  the 
second  highest  ranking  position  in  the  district,  namely,  that  of  principal 
of  the  three  elementary  schools  of  the  district,  a position  held  in  part 
at  the  time  by  Mary  S.  Wachter,  the  appellant  in  this  case. 

At  that  point,  apparently  the  board  of  school  directors,  pursuant  to 
the  provisions  of  the  Teachers’  Tenure  Law,  also  intended  to  suspend 
appellant  from  her  position  as  principal  of  the  Central  and  Lincoln 
Grade  Schools,  in  order  to  make  possible  the  creation  of  the  position 
of  principal  of  the  three  elementary  schools  in  favor  of  Mr.  Houtz. 
However,  it  does  not  appear  from  the  record,  that  the  board  of  school 
directors  made  any  attempt  to  comply  with  the  provisions  of  the 
Teachers’  Tenure  Law.  Section  1205(b)  (2)  which  we  have  quoted 
above,  requires  a board  of  school  directors  to  act  only  on  the  recom- 
mendation of  the  county  superintendent,  concurred  in  by  the  board  of 
school  directors,  and  approval  of  the  Department  of  Public  Instruc- 
tion, before  taking  such  suspension  action.  We  believe  that  the  situ- 
ation then  present  required  such  action. 
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Moreover,  it  does  not  appear  that  appellant  was  ever  notified  by 
the  board  of  school  directors  that  she  was  first,  being  suspended  before 
her  reassignment  was  attempted.  We  think,  therefore,  that  the  board 
of  school  directors  was  clearly  in  error  in  disregarding  these  pro- 
cedural requirements,  with  respect  to  appellant. 

Considering  alone  the  fact  that  appellant  was  changed  by  the  board 
of  school  directors  from  her  position  as  principal  of  two  elementary 
schools,  without  her  consent,  to  that  of  a full-time  teacher,  it  is  evi- 
dent that  a change  in  type  of  position  has  occurred  (See  Opinion  No. 
65  by  the  Superintendent  of  Public  Instruction  in  the  case  of  Joseph 
McHugh),  but  in  this  case  there  is  the  further  fact  that  the  change 
brought  about  in  the  position  of  appellant  arises  out  of  the  prior  sus- 
pension of  Mr.  Houtz  from  the  position  he  formerly  held. 

As  stated  above,  the  prior  action  of  the  board  with  reference  to  Mr. 
Houtz,  which  has  been  passed  upon  by  the  Supreme  Court  of  Pennsyl- 
vania, we  think  directly  affected  this  case. 

The  question  of  the  jurisdiction  of  the  Superintendent  of  Public 
Instruction  on  cases  involving  suspensions  has  not  been  raised  by 
counsel  on  either  side  in  this  appeal. 

The  Teachers’  Tenure  Law  cited  above,  although  permitting  appeals 
to  the  Superintendent  of  Public  Instruction  in  cases  involving  both 
dismissals  and  demotions,  is  entirely  silent  as  to  the  jurisdiction  of 
the  Superintendent  of  Public  Instruction  in  suspension  cases,  and  the 
Superintendent  of  Public  Instruction  has  previously  declined  to  take 
jurisdiction  in  such  cases.  (See  Opinion  No.  16  of  the  Superintendent 
of  Public  Instruction  in  the  case  of  Annabelle  Hornstein,  issued  Novem- 
ber 21,  1940.) 

It  is  true  that  Mary  S.  Wachter,  the  appellant  in  this  case,  was  not 
a party  to  the  proceedings  in  the  Houtz  case,  in  any  phase  of  it,  but 
such  is  the  effect  of  the  provisions  of  the  Teachers’  Tenure  Law,  that 
the  suspension  of  a professional  employe  from  a higher  position  to  one 
of  lower  rank  may  result  in  the  suspension  of  the  professional  employe 
holding  such  inferior  position. 

Were  we  to  sustain  this  appeal  and  enter  an  order  directing  the  board 
of  school  directors  to  reinstate  appellant  to  her  position  as  principal 
of  the  Central  and  Lincoln  Grade  Schools,  it  is  obvious  that  we  would 
be  ordering  an  impossible  thing,  for  Mr.  Houtz  already  holds  such 
position. 

It  is  our  opinion,  therefore,  that  this  case  involving  appellant  before 
the  board  of  school  directors,  arises  out  of  a suspension  from  a former 
position  as  principal  of  Central  and  Lincoln  Grade  Schools,  as  a result 
of  the  assignment  of  Mr.  Houtz  to  the  position  of  principal  of  the 
three  elementary  schools  of  the  district  including  the  two  of  which 
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appellant  was  principal  and  that,  therefore,  no  jurisdiction  is  conferred 
upon  the  Superintendent  of  Public  Instruction  to  consider  this  appeal. 

Having  determined  that  the  Superintendent  of  Public  Instruction 
has  no  jurisdiction  in  suspension  cases,  we  do  not  express  any  opinion 
as  to  the  merits  of  this  case  or  as  to  the  conclusions  which  might  be 
reached  if  we  had  jurisdiction. 

ORDER 

And  now,  this  first  day  of  June,  1950,  after  hearing  and  argument 
and  after  reviewing  all  testimony  filed  or  taken,  the  appeal  of  Mary 
S.  Wachter,  from  a decision  of  the  Board  of  School  Directors  of  the 
School  District  of  the  Borough  of  Coraopolis,  Allegheny  County,  Penn- 
sylvania, alleging  that  she,  a professional  employe  in  said  school 
district,  has  been  demoted  in  type  of  position  without  her  consent,  is 
hereby  dismissed  for  lack  of  jurisdiction  by  the  Superintendent  of 
Public  Instruction. 


Appeal  of  Wayne  D.  Miller, 
a Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  Whitehall 
Township  School  District,  Le- 
high County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  75. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

September  12,  1950. 

This  is  an  appeal  from  the  action  of  the  board  of  school  directors 
of  Whitehall  Township  School  District,  Lehigh  County,  in  dismissing 
Wayne  B.  Miller,  a professional  employe  in  said  district. 

The  proceedings  before  the  board  of  school  directors  were  brought 
on  the  ground  of  “immorality,”  in  which  appellant  was  charged  with 
improper  conduct  in  placing  his  hands  on  the  person  of  some  four 
female  pupils  of  the  fourth  and  fifth  grades,  who  were  in  his  class- 
room. 

In  general  the  appellant  was  charged  with  placing  his  hands  on  the 
backs  of  the  pupils’  legs  about  four  or  five  inches  above  the  knee  and 
rubbing  his  hand  up  and  down;  with  placing  his  hands  on  the  pupils’ 
upper  thigh  under  the  dress;  with  placing  his  arm  around  the  body 
of  the  pupils  with  his  hands  under  the  armpits  inside  open  short-sleeved 
dresses.  Appellant  is  not  charged  with  having  committed  all  of  these 
things  upon  each  pupil,  but  said  acts  are  alleged  to  have  occurred  in 
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the  classroom  while  the  regular  classes  were  in  session.  There  is  no 
charge  of  any  improper  conduct  by  appellant  outside  the  schoolroom. 

In  support  of  the  charges  the  pupils  on  whom  the  offenses  were 
alleged  to  have  been  committed  were  called,  and  testified  that  the 
appellant  did  touch  their  person  as  charged.  Some  of  the  parents  of 
these  pupils  were  also  called  to  testify  and  they  did  so  on  the  basis  of 
information  received  from  their  children.  Several  other  witnesses  were 
called  to  testify  as  to  alleged  irregularities  in  appellant’s  conduct  which 
occurred  while  they  were  students  under  appellant  some  years  before 
the  instant  charges  arose.  The  testimony  in  support  of  the  charges  is 
not  in  complete  harmony.  It  would  serve  no  useful  purpose  to  under- 
take to  summarize  the  testimony  of  each  of  the  witnesses. 

It  appears  that  neither  the  parents  nor  the  pupils  who  were 
personally  involved  in  this  situation  presented  their  complaints 
directly  either  to  Mr.  Clarence  M.  Gockley,  Superintendent  of  Schools, 
nor  to  the  school  board;  instead,  these  complaints  were  presented  to 
the  board  of  school  directors  through  one  Leonard  F.  Ebert,  a local 
resident,  who  invited  the  complainants  to  come  to  his  home  on  a par- 
ticular evening  and  organized  the  matter  of  the  presentation  of  the 
charges  to  the  board  of  school  directors. 

The  complainants  engaged  private  counsel  in  the  person  of  James 
C.  Lanshe,  Esquire.  A local  2’adio  commentator,  by  name  of  “Uncle 
Tom  Livzey,”  was  also  drawn  into  the  matter  and  after  it  was  pre- 
sented to  the  school  board  and  before  appellant  received  any  notice 
of  the  impending  charges,  it  became  the  subject  of  a broadcast  over  the 
local  radio  station  by  the  radio  commentator. 

As  a result  of  the  complaint,  the  board  of  school  directors  notified 
appellant  that  he  was  suspended  from  his  employment  as  of  March  31, 
1950.  A hearing  was  then  held  before  the  board  of  school  directors 
on  May  2,  1950,  based  upon  the  charges  referred  to  above. 

The  appellant  is  a graduate  of  Kutztown  State  Teachers  College, 
Franklin  and  Marshall  College,  and  the  University  of  Pennsylvania. 
He  has  been  employed  for  the  past  twenty-one  years  in  this  district, 
teaching  third,  fourth,  and  fifth  grades,  and  for  three  years  prior  to 
his  coming  to  Whitehall  Township,  he  served  in  other  districts.  For 
the  last  five  years  he  has  served  as  principal  of  the  West  Catasauqua 
School  Building  in  the  district,  and  has  some  200  pupils  under  his 
supervision.  He  is  49  years  of  age,  and  is  married  but  has  no  children. 

In  testifying  at  the  hearing,  appellant  denied  any  guilt  of  the  charges 
and  stated  simply  that  if  he  did  touch  the  pupils  who  complained  or 
any  others,  at  any  time,  it  was  certainly  not  done  with  any  improper 
motive.  He  stated  that  he  is  very  fond  of  children  and  frequently 
did  sit  in  the  same  seat  with  both  boys  and  girls,  at  any  time  it  was 
necessary  in  his  judgment,  to  assist  them  with  their  work. 
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Appellant  stated  that  some  of  the  witnesses  who  testified  against 
him  had  not  been  satisfactory  students  and  he  was  required  to  grade 
them  accordingly. 

In  behalf  of  the  appellant,  several  teachers  in  the  same  school  build- 
ing with  him  who  have  been  associated  with  him  for  a number  of  years 
testified  that  they  had  never  heard  of  any  complaints  concerning 
appellant’s  conduct  and  that,  in  their  opinion,  appellant  has  the  con- 
fidence and  respect  of  the  teachers,  pertaining  to  his  conduct. 

A number  of  pupils  also  testified  that  they  had  never  heard  any 
complaints  among  the  pupils;  that  they  had  never  seen  any  miscon- 
duct on  the  part  of  appellant,  but  that  he  did  sit  beside  them  at  their 
desks  and  put  his  arms  around  their  shoulders  or  pat  them  in  a 
friendly  way,  the  same  as  he  did  to  other  pupils. 

Of  special  importance  we  think  is  the  testimony  of  Mr.  Clarence 
M.  Gockley,  who  has  been  Superintendent  of  Schools  in  the  district 
for  the  past  twelve  years.  Superintendent  Gockley  testified  that 
during  his  twelve  years’  association  with  appellant,  he  had  never 
found  it  necessary  to  caution  him  about  any  misconduct;  that  he  had 
time  and  time  again  gone  into  his  room  unannounced  over  the  period 
of  years  and  had  never  seen  anything  at  any  time  which  would  lead 
him  to  conclude  that  there  were  immoral  actions  or  improper  advances, 
on  the  part  of  appellant.  Counsel  for  appellant  offered  in  evidence  a 
petition  alleged  to  have  been  signed  by  some  50  residents  of  the  dis- 
trict, making  reference  to  appellant’s  good  character  and  offering  to 
testify  in  his  behalf,  if  called.  The  petition  itself  is  not  contained  in 
the  record  before  us. 

The  board  of  school  directors  on  the  basis  of  the  testimony  taken 
at  the  hearing,  determined  that  the  charges  lodged  against  appellant 
had  been  sustained  and  ordered  his  dismissal.  It  will  be  recalled, 
however,  that  appellant  was  already  suspended  from  teaching  duties 
as  of  March  31,  1950,  which  was  before  the  hearing  was  actually  held. 
This  is  in  direct  violation  of  Section  1127  of  the  Public  School  Code 
of  1949,  which  requires  the  board  of  school  directors  to  furnish  pro- 
fessional employes  with  a detailed  written  statement  of  charges  upon 
which  the  proposed  dismissal  is  based  and  conduct  a hearing  prior  to 
dismissal. 

There  is  no  authority  in  the  law  to  suspend  a professional  employe 
without  complying  with  the  School  Code.  The  practice  of  terminating 
the  services  of  professional  employes  prior  to  a hearing  has  been 
repeatedly  condemned  by  the  Superintendent  of  Public  Instruction  in 
prior  opinions,  and  has  also  been  condemned  by  the  Superior  Court  of 
Pennsylvania  in  Swink’s  Case,  reported  in  132  Pa.  Superior  Court  107. 

The  decision  of  the  board  of  school  directors  in  this  case  might, 
therefore,  very  properly  be  reversed  on  technical  grounds.  Neverthe- 
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less  we  have  examined  the  record  on  the  basis  of  which  the  board  of 
school  directors  apparently  reached  its  conclusion.  (Spruce  Hill 
Township  School  District  v.  Bryner,  148  Pa.  Superior  Court  549). 

In  considering  such  matter,  we  direct  attention  to  the  part  in  this 
case  played  by  the  said  Leonard  F.  Ebert.  It  appears  that  Mr.  Ebert 
has  been  a bartender  at  a local  fire  company,  of  which  the  appellant 
was  then  secretary.  By  his  own  testimony  Mr.  Ebert  admits  that  he 
quit  his  position  as  bartender  at  the  fire  company  and  then  approached 
the  board  of  directors  of  the  fire  company  to  place  him  in  a position 
where  he  could  receive  an  unemployment  compensation  allowance  to 
the  extent  of  $20.00  per  week. 

It  is  not  clear  just  what  action  the  board  of  directors  of  the  fire  com- 
pany took  in  the  matter,  if  any,  but  it  does  appear  that  Mr.  Ebert 
approached  the  appellant  as  secretary,  in  an  effort  to  have  him  sign 
the  necessary  papers.  This  the  appellant  refused  to  do,  contending 
that  it  was  irregular  under  the  circumstances  for  him  to  do  so. 

Mr.  Ebert  stated  that  he  was  interested  neither  in  embarrassing  the 
appellant  nor  causing  him  to  lose  his  job,  but  admitted  that  he 
organized  the  presentation  of  the  complaints  against  the  appellant  to 
the  board  of  school  directors;  enlisted  the  services  of  Mr.  Livzey,  the 
radio  announcer,  and  made  the  statement  that  he  was  “out  to  get 
him,”  referring  to  Wayne  D.  Miller,  the  appellant. 

To  us  it  seems  obvious  that  the  weight  of  the  evidence  presented  at 
the  hearing  before  the  board  of  school  directors  is  in  favor  of  the 
appellant.  Our  judgment  is  based  primarily  on  the  conflicting  state- 
ments of  the  complaining  witnesses  and  the  reasons  or  motives  behind 
the  making  of  the  complaints  to  the  board  of  school  directors,  on 
which  the  charges  were  based,  as  opposed  to  the  evidence  of  good 
character  on  the  part  of  appellant,  as  well  as  the  testimony  of  ap- 
pellant’s good  character  as  presented  by  other  witnesses. 

It  is  contended  by  counsel  for  the  board  of  school  directors  that  a 
lack  of  confidence  in  the  appellant  has  developed  in  this  school  dis- 
trict; that  parents  in  other  areas  of  the  school  district  also  would  dis- 
like sending  their  children  to  any  schoolroom  in  which  appellant 
presided,  and  his  effectiveness  as  a teacher  is  at  a low  ebb  in  the  school 
district  of  Whitehall  Township.  This  is  in  sharp  disagreement  with 
statements  of  appellant’s  witnesses. 

The  appellant  is  not  charged  with  incompetency.  It  is  evident  that 
appellant  is  unpopular  with  certain  pupils,  parents  and  others,  but 
lack  of  popularity  itself  is  not  ground  for  dismissal,  for  as  was  said 
by  the  court  in  the  case  of  Fenstermacher’s  Appeal,  36  D.  & C.  373: 
“Popularity  among  pupils  does  not  necessarily  prove  competency. 
The  ablest  and  strictest  teacher  may  be  the  most  unpopular  one.” 
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The  General  Assembly  has  wisely  made  immorality  a valid  cause 
:or  the  dismissal  of  a professional  employe  by  a board  of  school 
lirectors.  (Section  1122  of  the  Public  School  Code  of  1949.)  Sec- 
don  1209  of  the  Public  School  Code  of  1949,  which  sets  up  certain  dis- 
qualifications with  reference  to  teachers’  certificates,  provides  among 
Dther  things  that  no  such  teaching  certificate  shall  be  issued  to  any 
person  who  has  not  a good  moral  character. 

These  provisions  in  our  judgment  are  most  essential  in  safeguard- 
ing the  morals  of  the  pupils  committed  to  their  charge.  A board  of 
school  directors  we  feel  when  it  determines  to  lodge  charges  against  a 
professional  employe  on  the  basis  of  immorality,  ought  to  proceed 
with  extreme  caution,  when  it  appears  that  the  charges  may  have  to 
be  developed  through  the  testimony  of  pupils  of  tender  years,  in 
guarding  against  the  same  evil.  Where  young  pupils  are  involved  in 
such  matters  unwarrantedly,  there  is  a possibility  that  incidents  re- 
lating to  morals  or  the  lack  of  them,  may  be  emphasized  unduly. 

The  purpose  of  the  Teachers’  Tenure  Act  is  the  maintenance  of  an 
adequate  and  competent  teaching  staff  free  from  political  and  arbi- 
trary interference  whereby  capable  and  competent  teachers  might 
feel  free  and  more  efficiently  perform  their  duty  of  instruction.  (Com- 
monwealth ex  rel.  Hetrick  v.  School  District  of  the  City  of  Sunbury, 
335  Pa.  6). 

According  to  the  records  in  the  office  of  the  Bureau  of  Teacher  Edu- 
cation and  Certification,  the  appellant  has  continued  his  efforts, 
through  the  attendance  at  additional  schools,  to  improve  his  educa- 
tional background.  We  think  this  is  praiseworthy.  He  holds  an 
M.A.  degree.  He  has  served  continuously  in  the  present  district  for 
a period  of  twenty-one  years.  These  facts  we  believe  merit  consider- 
ation. 

It  is  our  considered  judgment  that  the  board  of  school  directors 
erred  in  prematurely  terminating  the  services  of  the  appellant  and 
that  the  evidence  does  not  substantiate  or  sustain  the  charges  and 
complaints  (Section  1129  of  the  Public  School  Code  of  1949). 

The  action  of  the  board  of  school  directors  is  therefore  reversed. 

ORDER 

And  now,  on  this  twelfth  day  of  September,  1950,  after  hearing  the 
argument  and  after  reviewing  all  the  testimony  filed  or  taken,  the 
action  of  the  board  of  school  directors  of  Whitehall  Township,  Lehigh 
County,  in  dismissing  Wayne  D.  Miller,  is  hereby  reversed  and  the 
board  of  school  directors  is  directed  to  reinstate  him  as  a professional 
employe  in  said  district. 
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Appeal  of  Conway  B.  Paden, 
a Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  Lake  Town- 
ship School  District,  Luzerne 
County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  76. 


©PINSON 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 


December  4,  1950. 


This  is  an  appeal  by  Conway  B.  Paden,  a professional  employe  in 
the  School  District  of  Lake  Township,  Luzerne  County,  where  the  said 
appellant  was  employed  in  the  Vocational  Agriculture  Department. 

On  August  7,  1950,  the  board  of  school  directors  of  Lake  Township, 
by  resolution,  determined  to  curtail  the  educational  program  of  the 
district  by  discontinuing  the  Department  of  Vocational  Agriculture, 
and  on  August  8,  1950,  the  secretary  of  the  board  of  school  directors 
notified  the  appellant  of  that  fact,  pointing  out  that  the  action  was 
taken  by  the  board  of  school  directors  pursuant  to  Section  1124, 
paragraph  2 of  the  Public  School  Code  of  1949,  as  amended;  the  sus- 
pension to  take  effect  as  of  August  31,  1950. 

Section  1124  of  the  Public  School  Code  of  1949,  as  amended,  pro- 
vides in  part  as  follows: 

“Causes  for  Suspension. — Any  board  of  school  directors  may  suspend  the 
necessary  number  of  professional  employes,  for  any  of  the  causes  hereinafter 
enumerated:  (1)  * * *;  (2)  Curtailment  or  alteration  of  the  educational  pro- 
gram on  recommendation  of  the  superintendent,  concurred  in  by  the  board  of 
school  directors,  approved  by  the  Department  of  Public  Instruction,  as  a 
result  of  substantial  decline  in  class  or  course  enrollments  or  to  conform  with 
standards  of  organization  or  educational  activities  required  by  law  or  recom- 
mended by  the  Department  of  Public  Instruction;  (3)  * * 

This  provision  of  the  Teachers’  Tenure  Law  was  first  inserted  into 
the  School  Code  by  means  of  Act  No.  274,  approved  June  20,  1939, 
P.  L.  482;  its  purpose  being  to  permit  boards  of  school  directors  to 
suspend  the  necessary  number  of  professional  employes  under  the 
situations  therein  enumerated,  in  order  to  prevent  school  districts  from 
becoming  over-staffed.  (Jones  v.  Holes,  334  Pa.  538 — 1939  and  Butler 
v.  Wilkes-Barre  Township  District,  41  Luzerne  Legal  Journal  13 — 
1950). 

The  action  of  the  board  of  school  directors,  therefore,  on  August  7, 
1950,  was  to  suspend  Conway  B.  Paden,  the  appellant  in  this  case,  by 
reason  of  the  fact  that  the  Department  of  Vocational  Agriculture 
where  he  served,  was  being  discontinued. 

The  suspension  of  a professional  employe  by  a board  of  school  di- 
rectors under  this  section  of  the  law  is  to  be  distinguished  from  a 
dismissal. 


280 


OPINIONS  OF  THE  SUPERINTENDENT 


In  order  to  obtain  the  required  authority  for  suspending  professional 
employes,  under  Section  1124,  paragraph  2 of  the  Public  School  Code 
of  1949,  as  amended,  a number  of  things  must  occur.  The  superin- 
tendent of  schools,  in  this  case  the  county  superintendent,  must  make 
the  recommendation  for  the  curtailment  or  alteration  of  the  educa- 
tional program,  and  such  recommendation  must  be  concurred  in  by 
the  board  of  school  directors.  The  approval  to  the  curtailment  or 
alteration  of  the  educational  program,  must  then  be  given  by  the  De- 
partment of  Public  Instruction.  It  must  also  appear  that  the  curtail- 
ment or  alteration  is  as  a result  of  a substantial  decline  in  class  or 
course  enrollment  or  to  conform  with  the  standards  of  organization 
for  educational  activities  required  by  law  or  recommended  by  the 
Department  of  Public  Instruction. 

Prior  to  the  time  this  appeal  was  filed,  on  September  6,  1950,  the 
Department  of  Public  Instruction  received  the  following  certificate 
from  the  board  of  school  directors  of  Lake  Township  School  District, 
with  reference  to  its  action  in  discontinuing  the  Vocational  Agricultural 
Department,  indicating  the  action  taken  by  the  board  and  the  record 
of  the  vote  had  on  the  same: 

“Whereas,  the  Board  of  School  Directors  of  Lake  Township,  upon  the 
recommendation  of  the  Superintendent  of  Luzerne  County  Schools,  has  seen 
fit  to  curtail  the  educational  program  of  the  district,  according  to  Section 
1124,  Item  2,  of  the  Pennsylvania  School  Code  for  1949,  in  so  far  as  the 
operation  of  the  Vocational  Department  is  concerned, 

“Therefore,  Be  It  Resolved,  that  the  Lake  Township  Board  of  School  Di- 
rectors discontinue  the  operation  of  the  Vocational  Agriculture  Department 
in  the  Lake  Township  High  School  as  of  August  31,  1950,  pending  the  ap- 
proval of  the  Department  of  Public  Instruction. 

Signed, 

Harry  H.  Allen,  Secretary. 

Russell  Hoover,  President. 

“Record  of  Vote 

Leinthall  — no  Fisk  — no 

Ide  - — yes  Hoover  — • yes 

Wolfe  — yes  Motion  Carried” 

Section  508  of  the  Public  School  Code  of  1949,  as  amended,  does  not 
require  any  special  majority  vote  of  the  board  of  school  directors  in 
suspension  cases. 

Attached  to  the  copy  of  the  resolution  was  a letter  from  Mr.  E.  S. 
Teter,  Superintendent,  Luzerne  County  Schools,  dated  August  16, 
1950,  which  reads  as  follows: 

“Dr.  Francis  B.  Haas 
State  Superintendent 
Department  of  Public  Instruction 
Harrisburg,  Pa. 

Dear  Dr.  Haas: 

“The  Lake  Township  School  Board  adopted  the  enclosed  resolution  at  a 
regular  meeting  August  7,  1950.  The  number  of  pupils  enrolled  in  the  Voca- 
tional Agriculture  Department  has  been  decreasing  during  recent  years.  A 
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survey  lias  shown  that  only  one  boy  completing  the  course  is  now  working  on 
a farm.  It  is  proposed  that  General  Industrial  Arts  be  introduced  in  grades 
seven  through  twelve,  in  order  to  improve  the  offering  of  the  school.  I wish 
to  urge  the  approval  of  the  resolution  by  the  Department  of  Public 
Instruction.” 

Sincerely  yours, 

/s/  E.  S.  Teter,  Superintendent, 
Luzerne  County  Schools.” 

On  the  basis  of  such  information  and  other  information  obtained 
independently  by  the  Department  of  Public  Instruction,  the  Superin- 
tendent of  Public  Instruction,  for  the  Department  of  Public  Instruc- 
tion, issued  an  approval  of  the  curtailment  or  alteration  as  of  August 
23,  1950. 

Section  1124  to  which  we  have  referred  above,  requiring  the  approval 
of  the  Department  of  Public  Instruction,  contains  no  provision  for 
any  appeal,  to  the  Superintendent  of  Public  Instruction,  in  the  event 
any  professional  employe  involved  is  dissatisfied  with  the  recom- 
mendation made  by  the  Department  of  Public  Instruction. 

Sections  1127  to  1132  of  the  Public  School  Code  of  1949,  as  amended, 
which  cover  the  procedure  to  be  followed  in  appeals  by  professional 
employes,  with  reference  to  dismissal  or  demotion  cases,  is  entirely 
silent  as  to  the  jurisdiction  of  the  Superintendent  of  Public  Instruction 
in  suspension  cases,  and  the  Superintendent  of  Public  Instruction  has 
declined  to  take  jurisdiction  in  suspension  cases.  See  Opinion  No.  16 
of  the  Superintendent  of  Public  Instruction  in  the  case  of  Annabelle 
Hornstein,  issued  November  21,  1940,  and  Opinion  No.  74  of  the 
Superintendent  of  Public  Instruction  in  the  case  of  Mary  S.  Wachter, 
issued  June  1,  1950. 

The  petition  for  appeal  in  this  case,  avers  that  the  appellant  did 
not  receive  from  the  board  of  school  directors  any  detailed  written 
statement  of  charges  preferred  against  him.  Neither  was  the  appellant 
given  an  opportunity  to  be  heard,  either  in  person  or  by  counsel  or 
by  both,  before  the  board  of  school  directors,  prior  to  the  decision 
reached  by  the  board  on  October  7,  1950,  discontinuing  the  Vocational 
Agricultural  Department,  which  the  appellant  supervised  for  the  past 
three  years. 

It  is  also  averred  in  the  petition  for  appeal,  that  the  appellant  did 
not  request  a hearing  before  the  board  of  school  directors,  feeling  that 
it  would  be  a futile  endeavor.  Consequently  there  is  no  record  of  the 
proceedings  had  before  the  board  of  school  directors,  for  us  to  review, 
in  this  case. 

Counsel  for  the  appellant  contends,  that  the  decision  of  the  board 
of  school  directors  in  this  case  was  arbitrary  and  capricious,  and  that 
the  discontinuance  of  the  Vocational  Agricultural  Department  and 
the  substitution  of  a new  Industrial  Arts  Program  was  a subterfuge 
and  a mere  pretext  to  bring  about  a termination  of  the  services  of  the 
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appellant.  We  do  not  think  that  the  facts  justify  such  conclusion. 
There  is  nothing  contained  in  the  attached  appeal  which  would  con- 
vince us  that  an  error  was  made  by  the  Department  of  Public  Instruc- 
tion, in  approving  the  requested  curtailment  or  alteration  of  the 
educational  program  of  the  Lake  Township  School  District. 

Counsel  for  the  appellant  does  not  state  specifically  under  which 
provision  of  the  Public  School  Code  of  1949,  as  amended,  his  petition 
for  appeal  has  been  filed.  However,  we  are  of  the  opinion  that,  since 
Section  1124  of  the  Public  School  Code  of  1949,  as  amended,  does  not 
provide  for  any  appeal,  and  the  facts,  as  we  understand  them,  do  not 
justify  any  reversal  or  recall  of  the  approval  of  the  Department  of 
Public  Instruction,  previously  given,  and  since  the  appeal  provisions 
of  the  Teachers’  Tenure  Law,  Sections  1127  to  1132  referred  to  above, 
do  not  confer  jurisdiction  upon  the  Superintendent  of  Public  Instruc- 
tion to  hear  appeals  in  suspension  cases,  the  appeal  should  be  dis- 
missed. Accordingly,  the  following  order  is  entered. 

ORDER 

And  now,  this  fourth  day  of  December,  1950,  after  hearing  and 
argument  and  after  reviewing  all  the  testimony  filed  or  taken,  the 
appeal  of  Conway  B.  Paden  from  a decision  of  the  Board  of  School 
Directors  of  Lake  Township  School  District,  Luzerne  County,  Penn- 
sylvania, alleging  that  the  Board  of  School  Directors  in  said  district 
improperly  suspended  him  as  a professional  employe,  is  hereby  dis- 
missed for  lack  of  jurisdiction  by  the  Superintendent  of  Public 
Instruction. 


Appeal  of  Catherine  L.  Watson, 
a Professional  Employe,  from 
the  action  of  the  Board  of 
School  Directors  of  McKeesport 
City  School  District,  Allegheny 
County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg.  Pennsyl- 
vania, No.  77. 


OPSNSON 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

January  2,  1951. 

This  is  an  appeal  by  Catherine  L.  Watson,  a professional  employe 
in  the  School  District  of  the  City  of  McKeesport,  Allegheny  County, 
from  the  action  of  the  Board  of  School  Directors  of  the  City  of  Mc- 
Keesport, in  dismissing  her  as  a professional  employe  in  said  district. 

From  the  record  it  appears  that  the  appellant  was  issued  a tenure 
contract  on  or  about  May  6,  1937,  and  has  been  a professional  em- 
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ploye  in  the  district  since  that  time.  The  charge  for  dismissal  in  this 
case  is  “mental  derangement,”  a cause  for  termination  of  contract, 
specified  in  Section  1122  of  the  Public  School  Code  of  1949. 

According  to  the  record,  Dr.  James  H.  Lawson,  Superintendent  of 
Schools  of  the  School  District  of  the  City  of  McKeesport,  by  reason 
of  complaints  received  against  the  appellant,  suspended  her  as  a pro- 
fessional employe  in  the  district  on  or  about  August  8,  1949. 

On  January  23,  1950,  a hearing  was  conducted  by  the  board  of 
school  directors  in  the  matter,  on  the  basis  of  the  following  written 
statement  of  charges: 

“1.  At  various  times  she  complained  of  a peculiar  odor  in  her  room  which 
she  said  was  ‘chloroform’;  and  that  someone  was  trying  to  chloroform  her 
and  her  pupils. 

“2.  She  was  moved  to  another  room  and  she  repeated  the  same  com- 
plaints; the  lighting  was  bad,  the  steam  lines  were  noisy,  and  there  were 
various  dangerous  odors  in  the  room,  such  as  chloroform,  ether  and  DDT. 
She  sometimes  indicated  that  there  was  an  attempt  on  the  part  of  the  cus- 
todial staff  to  do  her  harm. 

“3.  In  February,  1948,  after  various  complaints  about  noisy  steam  lines, 
she  sent  to  Mr.  Raymond  Swauger,  the  engineer,  for  a hammer.  He  sent  her 
the  hammer,  with  which  she  proceeded  to  break  the  steam  lines. 

“4.  She  complained  that  there  were  not  only  odors  in  the  room,  but  that 
the  atmosphere  was  stifling.  She  therefore  opened  the  windows  wide,  and 
insisted  on  keeping  them  open,  even  when  the  outside  temperature  was  below 
freezing.  Pupils  and  parents  complained  about  this  practice. 

“5.  On  March  23rd,  1949,  Thomas  Merritt  walked  out  of  her  classroom; 
it  was  the  old  trouble  about  too  much  cold  air,  he  was  transferred  to  another 
teacher. 

“6.  She  has  been  given  four  different  rooms;  in  every  room  she  has  been 
dissatisfied. 

“7.  Dr.  Lawson  requested  her  to  come  to  his  office  Friday,  August  5th, 
1949,  for  a conference.  She  did  not  comply  with  the  request  and  he  suspended 
her  from  the  high  school  faculty. 

“8.  At  a meeting  in  Dr.  Lawson’s  office  October  19,  1949,  she  stated  that 
she  would  like  to  put  Dr.  McElroy’s  carcass  through  a meat  grinder. 

“9.  She  has  difficulties  with  pupils,  unsatisfactory  relations  with  teachers 
and  fails  to  cooperate  with  the  administration. 

“An  opportunity  to  be  heard  by  the  Board  of  School  Directors  will  be 
granted  to  you  if,  within  ten  (10)  days  after  the  receipt  of  this  termination 
notice,  you  present  a written  request  for  such  a hearing.” 

At  the  hearing  before  the  board  of  school  directors,  the  following 
persons  testified  in  support  of  the  foregoing  charges: 

Dr.  Howard  C.  McElroy,  Principal,  McKeesport  Technical  High  School, 
where  appellant  served  as  a professional  employe. 

Dr.  James  H.  Lawson,  Superintendent  of  Schools,  City  of  McKeesport. 

Mr.  John  S.  McFeaters,  Assistant  Principal,  McKeesport  City  Technical 
High  School. 
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Mr.  George  E.  Campbell,  Supervisory  Custodian,  McKeesport  Technical 
High  School. 

Mrs.  Wynona  Beatty,  a teacher,  McKeesport  Technical  High  School. 

Miss  Alice  Engle,  a teacher,  McKeesport  Technical  High  School. 

Miss  Jean  Spang,  age  16  years,  and  Miss  Dolores  Deal,  age  17  years,  both 
pupils  in  the  appellant’s  classroom. 

Formal  testimony  concerning  the  record  of  the  case  was  also  introduced 
by  Dr.  Leo  R.  Travis,  Secretary  of  the  Board  of  School  Directors. 

These  witnesses  in  their  respective  relations  with  the  appellant, 
among  other  things,  testified  as  to  complaints  which  she  made  concern- 
ing unusual  odors  in  her  classroom,  which  she  identified  as  chloro- 
form, ether  and  DDT,  when  there  were  no  such  odors;  that  the  com- 
plaints continued  even  though  her  room  was  changed;  that  she  sent 
to  the  custodian  for  a hammer  and  then  proceeded  to  break  the  steam 
lines;  that  she  insisted  upon  having  the  doors  and  windows  of  the  room 
open  in  order  to  admit  fresh  air,  even  in  cold  weather,  notwithstand- 
ing the  complaints  of  parents  and  pupils  that  the  children  contracted 
colds  because  of  the  draft  and  low  temperatures  in  the  room,  and  that 
appellant  made  derogatory  remarks  concerning  local  school  adminis- 
trators. 

As  to  the  charge  concerning  the  derogatory  remarks,  we  quote 
excerpts  from  the  testimony  of  two  witnesses: 

Miss  Jean  Spang  testified  as  follows: 

“I  think  we  were  studying  something  in  literature,  it  was  about  a rock 
falling  on  someone’s  head  and  she  said  she  could  see  Dr.  Lawson  standing 
below  the  window  and  a rock  falling  on  his  head  and  she  would  stand  and 
laugh — and  about  him  getting  $7500  a year  and  he  had  a car.” 

Dr.  James  H.  Lawson  testified  as  follows: 

“She  made  a statement  concerning  Dr.  McElroy  which  I thought  reflected 
her  attitude  toward  the  administration.  She  said  she  would  like  to  put  Dr. 
McElroy’s  carcass  through  a meat  grinder.” 

The  final  witness  called  by  the  board  of  school  directors  was  Dr. 
John  A.  Malcolm,  who  has  been  a licensed  and  practicing  physician 
in  the  Commonwealth  of  Pennsylvania  since  1929,  with  offices  in 
Pittsburgh,  Pennsylvania.  Doctor  Malcolm  testified  that  he  is  a 
physician  specializing  in  the  practice  of  nervous  and  mental  diseases, 
commonly  referred  to  as  a neuropsychiatrist.  No  objection  was  made 
to  the  qualifications  of  Doctor  Malcolm,  as  an  expert  witness. 

Doctor  Malcolm  had  never  examined  Miss  Watson  and  had  seen 
her  only  at  a continued  hearing  before  the  board  of  school  directors 
on  March  6,  1950. 

In  examining  Doctor  Malcolm,  counsel  for  the  board  of  school 
directors  referred  to  him  a hypothetical  question.  In  framing  this 
question,  counsel  reviewed  the  testimony  of  all  of  the  previous  wit- 
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nesses  called  by  the  board  of  school  directors  and  concluded  his  ques- 
tion as  follows: 

“Assuming  that  those,  that  what  I have  stated  are  facts,  that  that  has  been 
her  conduct,  will  you  state  whether  or  not  in  your  opinion  she  is  mentally 
deranged?  (Referring  to  appellant.)” 

The  answer  given  by  Dr.  Malcolm  was  as  follows: 

“Assuming  those  things  are  true,  it  would  be  my  opinion  that  is  an  indica- 
tion of  mental  illness.  You  may  call  it  mental  derangement,  but  we  call  it 
mental  illness  or  psychosis.” 

Council  for  the  board  continued  in  examining  Doctor  Malcolm  as 
follows: 

“In  your  opinion,  if  you  assume  the  testimony  which  I have  rehearsed  to 
you  as  being  true,  to  the  effect  that  there  were  no  odors  noticeable  by  any 
person  else  in  this  room,  would  you  say  that  that  was  a mental  derangement 
on  the  part  of  Miss  Watson?” 

To  this  question,  Doctor  Malcolm  replied,  “I  would.” 

After  the  cross-examination  of  Doctor  Malcolm  by  counsel  for  the 
appellant,  counsel  for  the  board  of  school  directors  asked  the  following 
question  of  Doctor  Malcolm: 

“Just  to  have  a resume,  my  understanding  is  that  you  say  that  in  your 
professional  opinion  Miss  Watson  has  a psychosis,  is  that  right?” 

In  answer  to  this  question  Doctor  Malcolm  replied  in  the  affirmative. 
Counsel  for  the  board  of  school  directors  continued: 

“And  that  a psychosis  is  a form  of  insanity?” 

Doctor  Malcolm  answered,  “That  is  right.” 

Counsel  for  the  board  of  school  directors  again  continued: 

“And,  therefore,  having  a psychosis  which  is  a form  of  insanity,  she  can 
actually  be  said  to  be  mentally  deranged?” 

Doctor  Malcolm’s  answer  to  this  latter  question  was  “Yes.” 

At  the  hearing  before  the  board  of  school  directors,  the  appellant 
was  asked  by  counsel  for  the  board  of  school  directors  if  she  was 
willing  to  submit  to  a mental  examination  to  assist  the  board  in 
determining  whether  the  charges  presented  against  her  were  true.  On 
the  advice  of  her  attorney,  this  question  was  left  unanswered  on  the 
ground  of  constitutional  privilege. 

Miss  Catherine  L.  Watson,  the  appellant,  did  not  offer  any  testimony 
in  her  own  behalf ; in  fact,  no  defense  was  made  at  the  hearing  before 
the  board  of  school  directors,  relying  on  the  advice  of  her  counsel, 
that  the  proof  offered  by  the  board  of  school  directors  was  insufficient 
to  establish  “mental  derangement,”  as  required  by  Section  1122(a) 
of  the  Public  School  Code  of  1949,  as  amended.  She  was  called  to 
testify  by  the  board  of  school  directors  as  on  cross-examination  and 
she  refused  to  testify,  relying  also  upon  her  constitutional  privilege. 
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The  Superintendent  of  Public  Instruction  did  not  take  any 
additional  testimony  either  from  the  appellant  or  the  board  of  school 
directors  when  the  hearing  on  the  petition  for  appeal  was  held. 

It  has  been  contended  by  counsel  for  appellant  that  Section  1122 
of  the  Public  School  Code  of  1949,  as  amended,  is  unconstitutional, 
in  so  far  as  it  permits  the  discharge  of  a professional  employe  on  the 
ground  of  “mental  derangement,”  without  the  necessity  of  having  the 
issue  as  to  sanity  determined  by  trial  by  jury.  In  other  words,  it  is 
contended  that  the  appellant  has  been  deprived  of  her  constitutional 
rights  in  this  situation,  when  the  question  as  to  her  sanity  is  passed 
upon  by  the  board  of  school  directors  and  not  by  a jury,  in  a court 
trial.  There  is  nothing  in  the  wording  of  Section  1122  that  requires 
an  adjudication  to  be  made  by  anyone  that  a person  is  mentally 
deranged. 

Our  attention  has  not  been  directed  to  any  court  decision  on  this 
point.  Furthermore,  the  Teachers’  Tenure  Law,  to  which  counsel 
refers,  was  before  the  Supreme  Court  of  Pennsylvania,  after  the  adop- 
tion of  the  Teachers’  Tenure  Law,  April  9,  1937,  and  the  constitu- 
tionality of  the  Teachers’  Tenure  Law,  in  a number  of  respects,  was 
sustained.  (See  Teachers’  Tenure  Act  cases,  329  Pa.  213 — 1938). 

The  consideration  of  the  constitutionality  of  acts  of  assembly  is  a 
function  for  the  courts.  The  law  does  not  give  the  Superintendent  of 
Public  Instruction  any  authority  to  adjudge  an  act  of  assembly  un- 
constitutional, and  in  absence  of  any  court  decision  on  the  point,  it 
is  our  judgment  that  the  presumption  of  constitutionality  pertains. 
Commonwealth  v.  Yerkes,  285  Pa.  39. 

After  reviewing  the  record  in  the  case  we  are  unable  to  find  any 
reversible  error  committed  by  the  board  of  school  directors  in  con- 
nection with  the  hearing  of  the  charges  preferred  against  the  appellant 
in  this  case.  Accordingly,  we  are  of  the  opinion  that  the  board  was 
justified  in  arriving  at  the  conclusion  it  did,  in  sustaining  the  charges 
against  this  professional  employe. 

We  are,  therefore,  this  day  entering  an  order  dismissing  the  petition 
for  appeal  in  this  case. 

ORDER 

And  now,  this  second  day  of  January,  1951,  after  hearing  the  argu- 
ment and  reviewing  all  the  testimony  filed  or  taken,  the  appeal  of 
Catherine  L.  Watson  from  the  decision  of  the  Board  of  School  Directors 
of  the  McKeesport  City  School  District,  is  hereby  dismissed  and  the 
action  of  the  board  in  dismissing  her  as  a professional  employe  in  the 
said  district  is  sustained. 
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Appeal  of  Dorothy  Albert,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of  Public 
Education  of  the  School  District 
of  the  City  of  Pittsburgh,  Al- 
legheny County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  78. 


OPSNSON 

FRANCIS  B.  HAAS 

Superintendent  oj  Public  Instruction 


January  8,  1951. 


This  is  an  appeal  by  Dorothy  Albert  under  the  provisions  of  the 
Teachers’  Tenure  Law,  from  the  action  of  the  Board  of  Public  Edu- 
cation of  the  School  District  of  the  City  of  Pittsburgh,  in  dismissing 
her  as  a professional  employe  in  said  district. 

The  appeal  has  been  filed  with  the  Superintendent  of  Public  Instruc- 
tion under  Section  1127  of  the  Public  School  Code  of  1949,  as  amended. 

Section  1122  of  the  Public  School  Code  of  1949,  popularly  known 
as  the  Teachers’  Tenure  Law,  referred  to  above,  with  reference  to  the 
dismissal  of  professional  employes,  provides  in  part  as  follows: 

“The  only  valid  causes  for  termination  of  a contract  heretofore  or  here- 
after entered  into  with  a professional  employe  shall  be  immorality,  incompe- 
tency, intemperance,  cruelty,  persistent  negligence,  mental  derangement, 
advocation  of  or  participating  in  un-American  or  subversive  doctrines,  per- 
sistent and  wilful  violation  of  the  school  laws  of  this  Commonwealth  on 
the  part  of  the  professional  employe : Provided,  That  boards  of  school 
directors  may  terminate  the  service  of  any  professional  employe  who  has 
attained  to  the  age  of  sixty-two.” 

At  the  hearing  before  the  Board  of  Public  Education,  the  appellant 
in  this  case  was  charged  with  “advocation  of  or  participating  in  un- 
American  or  subversive  doctrines,”  and  this  charge  was  sustained  by 
the  Board  of  Public  Education  and  the  dismissal  of  the  appellant  was 
authorized. 

In  the  petition  for  appeal  addressed  to  the  Superintendent  of  Public 
Instruction,  counsel  for  the  appellant  states  “that  the  action  of  the 
Board  of  Public  Education  was  illegal  and  unconstitutional,  and  in 
violation  of  the  civil  and  constitutional  rights  of  the  appellant,  and 
insofar  as  it  is  purported  to  be  based  upon  Section  1122  of  the  Public 
School  Code  of  1949,  that  portion  of  Section  1122,  which  is  applicable 
herein  is  void  and  unconstitutional  for  certain  reasons.” 

The  petition  for  appeal  concludes  with  the  following  prayer: 

“Wherefore:  Your  petitioner  respectfully  prays  that  this  appeal  be  al- 
lowed and  the  action  of  the  said  Board  be  reversed  and  that  your  petitioner 
be  reinstated  in  her  position  with  full  rights  of  seniority,  status  and  pay.” 

In  our  judgment  the  Superintendent  of  Public  Instruction  has  no 
authority  to  declare  an  Act  of  Assembly  unconstitutional. 
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Section  1131  of  the  Public  School  Code  of  1949  with  reference  to 
appeals  to  the  Superintendent  of  Public  Instruction  in  tenure  cases, 
provides  in  part  as  follows: 

“The  Superintendent  of  Public  Instruction  shall  review  the  official  transcript 
of  the  record  of  the  hearing  before  the  board,  and  may  hear  and  consider 
such  additional  testimony  as  he  may  deem  advisable  to  enable  him  to  make 
a proper  order.  At  said  hearing  the  litigants  shall  have  the  right  to  be  heard 
in  person  or  by  counsel  or  both. 

“After  hearing  and  argument  and  reviewing  all  the  testimony  filed  or  taken 
before  him,  the  Superintendent  of  Public  Instruction  shall  enter  such  order, 
either  affirming  or  reversing  the  action  of  the  board  of  school  directors,  as  to 
him  appears  just  and  proper.” 

Pursuant  to  Section  1131  of  the  Public  School  Code  of  1949  to  which 
we  have  referred  above,  this  appeal  is,  therefore,  dismissed  and  the 
action  of  the  Board  of  Public  Education  is  affirmed.  Accordingly,  we 
enter  the  following  order: 

ORDER 

And  now,  on  this  eighth  day  of  January,  1951,  after  hearing  and 
argument  and  after  reviewing  all  the  testimony  filed  or  taken,  the 
appeal  of  Dorothy  Albert  from  a decision  of  the  Board  of  Public 
Education  of  the  City  of  Pittsburgh,  Allegheny  County,  Pennsylvania, 
is  hereby  dismissed  and  the  action  of  the  Board  in  dismissing  her  as  a 
professional  employe  in  said  district  is  sustained. 


Appeal  of  Arthur  M.  Rankin 
from  a decision  of  the  Board 
of  School  Directors  of  Broad 
Top  Township  School  District, 
Bedford  County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  79. 


OPINJON 

FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

April  3,  1951. 

This  is  an  appeal  from  the  action  taken  by  the  Board  of  School 
Directors  of  Broad  Top  Township  School  District,  Bedford  County, 
in  dismissing  Arthur  M.  Rankin,  a professional  employe. 

We  find  from  the  record  that  the  appellant  has  been  an  employe  of 
the  Broad  Top  Township  School  District  for  the  past  23  years.  Up 
to  July  27,  1945,  he  served  as  a teacher,  and  on  that  date  he  became 
Principal  of  Schools  of  the  District,  by  resolution  of  the  Board  of 
School  Directors.  On  July  10,  1947,  his  title  was  changed  to  that  of 
Supervising  Principal  by  another  resolution  of  the  Board  of  School 
Directors,  although  he  was  never  issued  a certificate  by  the  Depart- 
ment of  Public  Instruction  to  serve  as  Supervising  Principal,  and  in 
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fact,  the  records  of  the  Department  of  Public  Instruction  do  not  indi- 
cate that  officially  he  was  serving  as  Supervising  Principal. 

Apparently  appellant  does  not  meet  the  requirements  as  prescribed 
by  the  State  Council  of  Education,  pursuant  to  Section  1161  of  the 
Public  School  Code  of  1949,  as  amended,  which  provides  in  part  as 
follows: 

“Every  supervising  principal  shall  be  properly  certificated  by  the  Depart- 
ment of  Public  Instruction,  in  accordance  with  such  standards  as  the  State 
Council  of  Education  may  establish.” 

At  a meeting  of  the  Board  of  School  Directors  of  Broad  Top  Town- 
ship School  District,  held  June  12,  1950,  it  was  determined  that  charges 
should  be  preferred  against  the  appellant  and  on  June  24,  1950,  a notice 
was  sent  to  the  appellant,  which  includes  the  following  statement: 

“This  is  to  inform  you  that  at  a school  board  meeting  held  June  12,  1950, 
the  School  Board  of  Broad  Top  Township,  by  proper  action,  has  decided  not 
to  renew  your  contract  as  supervising  principal  of  the  Broad  Top  Township 
Schools  for  the  year  1950-1951.  Your  contract  with  the  Broad  Top  Town- 
ship School  District  is  being  terminated  for  the  following  causes: 

“1.  That  your  qualifications  to  serve  as  supervising  principal  do  not  meet 
the  requirements  of  the  Department  of  Public  Instruction  of  the  Common- 
wealth of  Pennsylvania. 

“2.  That  you  have  been  persistently  negligent  in  your  duties  as  super- 
vising principal  and  have  persistently  and  wilfully  violated  the  school  laws 
of  this  Commonwealth,  the  following  being  a detailed  statement  of  the 
charges:  * * *” 

The  detailed  statement  of  charges  referred  to  in  paragraph  2 is 
covered  by  some  31  separate  averments  and  the  notice  of  the  charges 
referred  to  above,  concludes  with  the  following  paragraph: 

“You  are  hereby  further  notified  that  the  school  board  will  hold  a hearing 
upon  the  above  charges  in  the  High  School  Building,  Broad  Top  Township, 
on  Thursday,  July  6,  1950,  at  7:00  p.  m.  D.  S.  T.,  at  which  time  you  may 
appear  by  or  together  with  counsel  and  at  which  time  you  and  any  witnesses 
you  may  have  will  be  heard  concerning  the  above  charges.” 


Discussion 

The  notes  of  testimony  taken  at  the  hearing  before  the  Board  of 
School  Directors  in  this  case  consume  over  400  pages.  An  effort  was 
made  on  the  part  of  the  Board  of  School  Directors  to  establish  the 
charges  made  against  appellant.  Appellant  testified  at  the  hearing 
and  made  denials  with  respect  to  such  averments. 

In  reviewing  the  record  of  the  case  submitted  to  us,  we  find  it  neces- 
sary to  question  the  procedural  steps  taken  by  the  Board  of  School 
Directors  in  this  case.  Section  1127  of  the  Public  School  Code  of  1949 
as  amended,  generally  referred  to  as  a portion  of  the  Teachers’  Tenure 
Law,  provides  in  part  as  follows: 

“Before  any  professional  employe  having  attained  a status  of  permanent 
tenure  is  dismissed  by  the  board  of  school  directors,  such  board  of  school 
directors  shall  furnish  such  professional  employe  with  a detailed  written 
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statement  of  charges  upon  which  his  or  her  proposed  dismissal  is  based,  and 
shall  conduct  a hearing.” 

It  has  been  contended  by  counsel  for  appellant,  and  we  think 
properly  so,  that  the  Board  in  this  case,  violated  the  above  provision 
of  the  law  by  terminating  the  services  of  appellant  prior  to  conduct- 
ing the  hearing.  The  act  of  assembly  specifically  provides  that  the 
professional  employe  shall  be  given  a statement  of  charges  upon  which 
his  proposed  dismissal  is  based. 

The  Board  of  School  Directors  in  the  notice  sent  appellant,  advised 
him  that  his  contract  would  not  be  renewed  for  the  school  year  1950- 
1951,  and  further  that  his  contract  was  being  terminated  for  the 
reasons  therein  specified.  This  is  a practice  which  has  repeatedly 
been  condemned  by  the  Superintendent  of  Public  Instruction  in  former 
tenure  appeals,  some  of  which  are  as  follows: 

Appeal  of  Mary  Graff,  et  al. — Opinion  No.  15,  released  November 
15, 1940; 

Appeal  of  George  E.  Morris — Opinion  No.  38,  released  November 
12,  1941; 

Appeal  of  Ursula  Cunningham  Leahey — Opinion  No.  41,  released 
December  23,  1941 ; 

Appeal  of  James  A.  Nethercoat — Opinion  No.  47,  released  March  12, 
1942; 

Appeal  of  Edna  Madison — Opinion  No.  53,  released  December  22, 
1943; 

Appeal  of  Grace  A.  Wilson — Opinion  No.  54,  released  February  7, 

1944; 

Appeal  of  Mario  Bennie — Opinion  No.  57,  released  June  20,  1945; 

Appeal  of  Anthony  C.  DeMaria — Opinion  No.  58,  released  June  20, 
1945; 

Appeal  of  Elsie  A.  Martin — Opinion  No.  59,  released  February  26, 
1946; 

Appeal  of  Joseph  Kula — Opinion  No.  61,  released  August  30,  1946; 

Appeal  of  Loretta  Gibbons — Opinion  No.  62,  released  November  15, 
1946; 

Appeal  of  Beatrice  Wood — Opinion  No.  68,  released  April  12,  1948. 

The  Opinions  of  the  Superintendent  of  Public  Instruction,  referred 
to  above,  were  based  upon  a decision  of  the  Superior  Court  of  Pennsyl- 
vania in  Swink’s  Case,  reported  in  132  Pa.  Superior  Court  107  (1938), 
which  must  also  control  this  case. 

In  Swink’s  case  referred  to  above,  where  the  Board  of  School  Di- 
rectors took  action  in  dismissing  a teacher  prior  to  conducting  a formal 
hearing,  the  Court  said  on  Page  112,  as  follows: 
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“The  record  fails  to  show  that  the  board  complied  with  the  requirements 
of  this  section  of  the  Act.  The  board  notified  appellant,  on  November  23, 
1937,  that  by  action  of  the  board  on  November  22d,  she  had  been  dismissed, 
and  simultaneously  gave  her  notice  that  an  opportunity  had  been  granted 
to  her  to  meet  with  the  board  and  ‘show  cause  why  (she)  should  continue  to 
hold  (her)  teaching  position  under  this  act.’  The  action  was  plainly  contrary 
to  the  provisions  of  the  statute,  which  requires  that  a detailed  written  state- 
ment of  the  charges,  and  written  notice  of  the  time  and  place  of  hearing, 
shall  be  given  by  the  board  to  the  professional  employe  before  such  employe 
is  dismissed  by  the  board.  Clearly,  what  the  board  did  here  was  to  reverse 
the  prescribed  procedure,  the  observance  of  which  is  not  a matter  of  dis- 
cretion. No  statutory  support  for  the  board’s  action  can  be  found.” 

It  is  interesting  to  note,  that  by  means  of  the  Act  of  Assembly 
approved  May  16,  1945,  P.  L.  587,  now  repealed,  the  words  “proposed 
dismissal”  were  inserted,  and  the  provision  of  the  original  Teachers' 
Tenure  Law  of  1937,  which  the  Court  was  considering  in  the  Swink 
case,  did  not  contain  those  words. 

As  will  be  noted  from  the  excerpts  of  Section  1127  of  the  Public 
School  Code  of  1949,  as  amended,  the  words  “proposed  dismissal”  are 
included  in  the  present  law. 

We  believe,  therefore,  that  the  addition  of  these  words  to  the  Act  of 
Assembly  serves  to  emphasize  the  conclusion  which  the  Court  reached 
in  the  Swink  case. 

Section  1125  of  the  Public  School  Code  of  1949,  as  amended,  re- 
quires a full,  impartial  and  unbiased  consideration  of  charges  pre- 
sented against  a professional  employe.  Therefore,  in  view  of  the  fact 
that  the  Board  of  School  Directors  in  this  case  failed  to  comply  with 
the  procedural  requirements  of  Section  1127  of  the  Public  School  Code 
of  1949,  as  amended,  we  think  that  the  action  in  dismissing  appellant, 
was  illegal. 

As  stated  above,  appellant  is  not  qualified  to  serve  as  supervising 
principal  of  the  schools  of  the  district.  Therefore,  it  would  be  highly 
improper  for  the  Superintendent  of  Public  Instruction,  in  reversing 
the  Board  of  School  Directors  in  this  case,  to  order  his  restoration  to 
such  position,  if  that  is  the  position  he  actually  holds  in  the  district. 
Therefore,  in  the  order  which  we  are  entering  in  connection  with  this 
appeal,  we  merely  order  his  reinstatement  as  a professional  employe 
in  the  district,  for  such  position  as  his  certification  and  contractual 
rights  may  properly  entitle  him. 

In  examining  the  notes  of  testimony,  it  is  observed  that  Mr.  C. 
Howard  Jenkins,  a member  of  the  Board,  offered  considerable  testi- 
mony. The  attention  of  the  Board  of  School  Directors  in  this  case  is 
called  to  the  case  of  West  Mahanoy  Township  School  District  v.  Kelly, 
reported  in  156  Pa.  Superior  Court  601,  where  the  Court  stated,  among 
other  things,  that  it  is  better  practice  for  members  of  the  board  not 
to  appear  as  witnesses,  especially  if  their  testimony  is  necessary  to 
sustain  the  charge. 
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Findings  of  Fact 

1.  That  Arthur  M.  Rankin  is  a professional  employe. 

2.  That  appellant  served  for  a period  of  23  years  in  Broad  Top 
Township  School  District,  as  a teacher. 

3.  That  by  resolution  of  the  Board  of  School  Directors,  dated  July 
27,  1945,  appellant  was  appointed  to  the  position  of  “Principal  of 
Schools  of  the  District.” 

4.  That  on  July  10,  1947,  by  virtue  of  another  resolution  of  the 
Board  of  School  Directors,  the  title  of  appellant  was  changed  to  that 
of  “Supervising  Principal.” 

5.  Appellant  was  never  issued  a certificate  by  the  Department  of 
Public  Instruction  qualifying  him  for  the  position  of  “Supervising 
Principal.” 

6.  That  appellant  does  not  have  the  qualifications  insofar  as  the 
records  of  the  Department  of  Public  Instruction  are  concerned,  to 
serve  in  the  capacity  of  “Supervising  Principal.” 

7.  That  the  records  of  the  Broad  Top  Township  School  District 
submitted  to  the  Department  of  Public  Instruction  do  not  indicate 
that,  officially,  appellant  was  serving  as  “Supervising  Principal.” 

Conclusions  of  Law 

1.  The  Board  of  School  Directors  in  this  case  erred  in  notifying 
appellant  of  his  dismissal,  prior  to  conducting  a hearing,  as  required 
by  the  Teachers’  Tenure  Law. 

2.  Since  the  action  of  the  Board  in  dismissing  appellant  was  pre- 
mature, therefore,  no  jurisdiction  is  conferred  upon  the  Superintendent 
of  Public  Instruction  at  this  time. 

Adjudication 

The  appeal,  therefore,  is  allowed  and  the  action  of  the  Board  of 
School  Directors  accordingly  must  be  reversed. 

ORDER 

And  now,  this  third  day  of  April,  1951,  after  hearing  and  argument 
and  after  reviewing  all  the  testimony  filed  or  taken,  the  action  of  the 
Board  of  School  Directors  of  Broad  Top  Township,  Bedford  County, 
Pennsylvania,  is  hereby  reversed  and  the  said  Board  of  School  Directors 
is  directed  to  reinstate  him  as  a professional  employe  in  said  District, 
in  such  position  as  his  certification  and  contractual  rights  properly 
entitle  him,  without  prejudice  to  the  right  of  the  Board  of  School 
Directors  to  take  further  steps  to  comply  with  the  law  and  the  de- 
cisions of  the  courts  in  holding  hearings  under  the  School  Code. 
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Appeal  of  George  M.  Michaels 
from  a decision  of  the  Board 
of  School  Directors  of  the 
School  District  of  North  Hunt- 
ingdon Township,  Westmore- 
land County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  80. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  oj  Public  Instruction 


April  3,  1951. 


This  is  an  appeal  from  a decision  of  the  Board  of  School  Directors 
of  North  Huntingdon  Township,  Westmoreland  County,  in  dismissing 
George  M.  Michaels,  as  an  employe  in  said  school  district. 

Mr.  Michaels,  the  appellant  in  this  case,  was  employed  by  the  School 
District  July  30,  1946,  as  a classroom  teacher  and  as  an  athletic  coach; 
the  latter  employment  being  covered  by  a supplemental  contract  in 
the  nature  of  an  extracurricular  activity. 

The  Board  of  School  Directors  in  this  case  instituted  dismissal  pro- 
ceedings against  appellant  and  a hearing  was  held  before  the  Board 
of  School  Directors  which  began  September  21,  1949. 

The  statement  of  charges  on  which  the  hearing  was  held  included 
immorality  and  persistent  and  wilful  violation  of  the  School  Laws. 

As  to  the  first  charge,  it  is  averred  that  appellant  used  profane  and 
improper  language  in  the  locker  room  at  a certain  football  game  in 
1946  in  the  presence  of  students  and  members  of  the  faculty,  and  the 
statement  of  charges  includes  some  15  separate  averments  in  sup- 
port of  the  second  charge,  which  may  be  summarized  as  follows: 
Failure  to  assume  hall  duty  at  the  noon  hour;  leaving  before  dis- 
missal time  without  permission;  using  ineligible  players  in  football 
games;  criticizing  the  faculty;  causing  dissension  in  the  faculty; 
criticizing  the  Board  of  School  Directors;  exercising  players  on  the 
Pennsylvania  Turnpike  endangering  their  lives,  and  other  matters 
dealing  with  his  attitude  toward  students,  other  faculty  members,  the 
Superintendent  of  Schools  and  the  Board  of  School  Directors. 

Mr.  C.  C.  Pearsall,  the  local  Superintendent  of  Schools  in  the  Dis- 
trict, testified  at  the  hearing,  stating  that  he  rated  appellant  “satis- 
factory” as  a teacher  for  the  1946-47  school  year,  and  “satisfactory” 
for  the  1947-48  school  year,  as  evidenced  by  a single  rating  card  dated 
April  7,  1948,  but  that  he  had  rated  him  “unsatisfactory”  for  the 
three-year  period  beginning  1946  and  ending  1949,  as  evidenced  by  a 
single  rating  card  dated  June  6,  1949. 

In  explaining  the  ratings,  the  Superintendent  stated  that  since  it 
was  appellant’s  first  teaching  position,  he  did  not  wish  to  spoil  ap- 
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pellant’s  chances  for  obtaining  permanent  certification  with  the 
Department  of  Public  Instruction  and  therefore  rated  him  “satis- 
factory,” after  having  called  him  into  his  office  for  a conference  in 
which  he  warned  appellant  concerning  his  conduct.  Appellant,  how- 
ever, denies  that  any  such  conversation  between  the  Superintendent 
and  himself  was  ever  held. 

It  does  not  appear  from  the  record  of  the  hearing  held  before  the 
Board  of  School  Directors,  that  any  question  was  raised  as  to  the 
validity  of  the  tenure  contract  which  appellant  held.  However,  we 
believe  this  to  be  a question  of  vital  importance.  Nothing  in  the 
record  indicates  that  any  further  action  was  taken  by  the  board  with 
reference  to  appellant’s  contractual  situation,  after  his  original  em- 
ployment. 

Discussion 

From  the  facts  on  the  record,  it  appears  that  appellant  was  employed 
in  the  district  on  July  30,  1946,  and  was  given  a teachers’  contract 
in  the  form  prescribed  by  the  Teachers’  Tenure  Law  for  professional 
employes,  on  the  same  date.  As  stated  above,  he  was  also  given  a sup- 
plemental contract  to  cover  his  services  as  athletic  coach,  which 
services  appellant  performed  in  addition  to  that  of  classroom  teacher. 
It  does  not  appear  that  appellant  had  any  previous  teaching  experi- 
ence in  another  school  district  in  Pennsylvania,  as  a result  of  which 
he  might  have  qualified  for  a tenure  contract  as  provided  in  Section 
1108  of  the  Public  School  Code  of  1949,  as  amended,  which  provides 
in  part  as  follows: 

“No  professional  employe  who  has  attained  tenure  status  in  any  school 
district  of  this  Commonwealth  shall  thereafter  be  required  to  serve  as  a tem- 
porary professional  employe  before  being  tendered  such  a contract  when 
employed  by  any  other  school  district.” 

Therefore,  the  legal  question  arises  as  to  whether  or  not  the  form 
of  tenure  contract  which  appellant  received  when  he  was  employed 
in  the  district  on  July  30,  1946,  affords  him  any  enforceable  con- 
tractual relationship.  In  this  respect  this  case  is  very  similar  to  the 
appeal  of  Harold  A.  Hinte  from  a decision  of  the  Board  of  School 
Directors  of  the  Borough  of  Lansford,  Carbon  County,  Opinion  No. 
60,  dated  April  2,  1946.  In  that  case,  Mr.  Hinte  was  employed  by 
the  Borough  of  Lansford,  on  July  20,  1945,  without  any  previous 
service  in  the  district  or  elsewhere  in  Pennsylvania,  and  given  a con- 
tract in  the  form  prescribed  by  the  Tenure  Law,  on  the  same  date. 

In  dismissing  the  appeal,  the  Superintendent  of  Public  Instruction 
held  that  Mr.  Hinte’s  contract  was  void,  and  did  not  render  him  a 
professional  employe  within  the  meaning  of  the  Teachers’  Tenure 
Law. 

As  it  was  pointed  out  by  President  Judge  Keller  of  the  Superior 
Court,  in  the  case  of  Commonwealth  ex  rel.  Becapito  v.  Bethlehem 
School  District,  148  Pa.  Superior  Court  426 — 
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“Two  things  must  enter  into  the  creation  of  a valid  and  enforceable  teach- 
er’s or  professional  employe’s  contract:  (1)  The  appointment  must  be  made 
and  the  salary  fixed  by  the  affirmative  vote  of  the  majority  of  all  the  mem- 
bers of  the  board  of  school  directors,  duly  recorded  on  the  minutes,  showing- 
how  each  member  voted.  (2)  A contract  must  be  duly  signed  by  the  teacher 
and  executed  by  the  president  and  secretary  on  behalf  of  the  board,  drawn  in 
strict  compliance  with  the  action  taken  by  the  board,  and  the  provisions  pre- 
scribed by  the  School  Code  and  its  amendments:  Hawkins’  Petition,  129  Pa. 
Superior  Ct.  453,  195  A.  761.  If  either  of  these  is  lacking,  there  is  no  valid, 
enforceable  contract.” 

See  also:  Pittsburgh  School  District  Appeal,  356  Pa.  282,  and  Antel 
v.  McDonald  School  District,  71  D.  & C.  216. 

Under  the  above  statement  of  the  law,  as  we  held  in  the  Hinte  case, 
we  find  that  to  be  enforceable,  a teacher’s  or  professional  employe’s 
contract  must  be  drawn  in  strict  compliance  with  the  provisions  pre- 
scribed by  Section  1121  of  the  Public  School  Code  of  1949,  as  amended. 
Since,  according  to  the  facts  as  we  have  them,  appellant  did  not  prior 
to  receiving  a professional  employe’s  contract,  complete  two  years  of 
service  either  in  North  Huntingdon  Township  or  in  any  other  district 
in  Pennsylvania,  the  contract  which  he  was  given  on  July  30,  1946, 
was  void  and  did  not  render  him  a professional  employe  within  the 
meaning  of  the  Teachers’  Tenure  Law,  nor  accord  him  the  right  either 
to  a hearing  before  the  Board  of  School  Directors,  nor  an  appeal  before 
the  Superintendent  of  Public  Instruction. 

The  Board  of  School  Directors  as  a result  of  the  hearing,  found  that 
the  charges  preferred  against  appellant  were  sustained.  However,  in 
view  of  our  decision  it  becomes  unnecessary  to  determine  whether 
or  not  the  board  was  justified  in  reaching  the  conclusion  it  did.  Under 
the  provisions  of  the  Teachers’  Tenure  Law,  the  jurisdiction  of  the 
Superintendent  of  Public  Instruction  is  limited  to  acts  involving  the 
dismissal  of  professional  employes. — Steinberg’s  Appeal,  39  D.  & C. 
706;  Walters  v.  Topper,  et  al.  139  Pa.  Superior  Court  292. 


Findings  of  Fact 

1.  That  appellant  was  originally  employed  by  the  Board  of  School 
Directors  of  North  Huntingdon  Township  School  District  on  July  30, 
1946. 

2.  At  the  time  of  such  original  employment  he  was  given  a form 
of  tenure  contract  for  a professional  employe,  which  form  is  prescribed 
by  Section  1205  of  the  Public  School  Code  then  in  effect,  the  Act  of 
May  18,  1911,  P.  L.  309,  as  amended,  now  Section  1121  of  the  Public 
School  Code  of  1949,  as  amended. 

3.  At  the  time  the  professional  employe’s  contract  was  executed 
by  the  School  District  and  appellant,  he  had  not  previously  completed 
two  years  of  probationary  service  in  that  district,  nor  had  he  served 
a probationary  period  in  any  other  district  in  Pennsylvania,  prior 
thereto. 
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4.  The  Board  of  School  Directors  did  not  take  any  further  action 
concerning  the  employment  of  appellant,  since  his  original  employ- 
ment in  the  district. 

5.  That  his  original  employment,  therefore,  continued  until  his 
dismissal  by  the  Board  of  School  Directors,  as  a result  of  the  within 
dismissal  proceedings. 

Conclusions  of  Law 

1.  Appellant  in  this  case  does  not  hold  an  enforceable  professional 
employes’  contract. 

2.  The  Superintendent  of  Public  Instruction  has  no  jurisdiction 
in  this  case. 

Adjudication 

This  appeal  is,  therefore,  dismissed  because  under  the  circumstances, 
the  law  confers  no  jurisdiction  upon  the  Superintendent  of  Public 
Instruction. 

ORDER 

And  now,  on  this  third  day  of  April,  1951,  after  hearing  and  argu- 
ment, and  after  reviewing  all  testimony  filed  or  taken,  the  appeal  of 
George  M.  Michaels,  from  the  decision  of  the  Board  of  School  Di- 
rectors of  the  School  District  of  North  Huntingdon  Township,  West- 
moreland County,  Pennsylvania,  in  dismissing  him  as  an  employe  in 
said  district,  is  hereby  dismissed  for  lack  of  jurisdiction  by  the  Super- 
intendent of  Public  Instruction. 


Appeal  of  Louis  Ritzie,  a Pro- 
fessional Employe,  from  a de- 
cision of  the  Board  of  School 
Directors  of  Dupont  Borough 
School  District,  Luzerne 
County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  81. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

June  22,  1951. 

This  is  an  appeal  by  Louis  Ritzie,  a professional  employe  in  the 
School  District  of  Dupont  Borough,  Luzerne  County,  Pennsylvania, 
from  the  action  of  the  Board  of  School  Directors  of  the  said  Dupont 
Borough  School  District  in  rejecting  the  petitioner’s  complaint  that 
he  had  been  demoted  in  salary  without  his  consent  contrary  to  Section 
1151  of  the  Public  School  Code  of  1949,  as  amended. 

The  Superintendent  of  Public  Instruction  is  urged  to  reverse  the 
action  of  the  Board  of  School  Directors  and  restore  the  appellant  to 
his  former  salary  of  $3950  per  annum. 
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Louis  Ritzie,  the  appellant,  began  his  employment  with  the  School 
District  of  the  Borough  of  Dupont  on  September  21,  1937.  He  was 
given  a contract  and  served  as  a teacher  in  the  district  until  September 
4,  1947,  when  as  a result  of  a legal  question  having  been  raised  con- 
cerning the  qualifications  of  Miss  Cecil  T.  Dugan,  then  Supervising 
Principal  of  the  District,  to  continue  to  serve  in  that  capacity,  Mr. 
Ritzie  was  given  a new  professional  employes’  contract  as  Supervis- 
ing Principal  of  the  Schools  of  the  District  for  the  annual  compensa- 
tion of  $3575;  the  said  contract  being  subject  to  termination  in  the 
event  the  appeal  of  Miss  Dugan,  which  had  been  taken  to  the  Supreme 
Court  of  Pennsylvania,  was  sustained.  The  appeal  of  Miss  Dugan 
was  sustained  by  the  Supreme  Court  of  Pennsylvania — See  359  Pa. 
590  (1948),  and  accordingly,  the  appellant  was  given  another  contract 
with  the  School  District  dated  September  2,  1948,  to  perform  the 
duties  of  Principal  of  the  Elementary  Schools  of  the  District  at  the 
annual  salary  of  $3750. 

He  continued  to  serve  as  Elementary  Principal  until  on  or  about 
January  6,  1950.  On  January  5,  1950,  a resolution  was  adopted  by 
the  Board  of  Directors  abolishing  the  appellant’s  position  as  Principal 
of  the  Elementary  Schools  of  the  District.  On  the  next  day  apparently 
notice  was  given  to  the  appellant  that  his  services  were  no  longer 
required.  On  January  9,  1950,  appellant  reported  to  the  Supervising 
Principal  of  the  Schools  for  assignment  to  other  professional  duties, 
and  upon  being  referred  to  the  Secretary  of  the  Board  of  School  Di- 
rectors, apparently  he  was  informed  that  there  was  no  position  open 
for  him. 

The  appellant  on  March  7,  1950,  filed  a complaint  in  mandamus  in 
the  Court  of  Common  Pleas  of  Luzerne  County,  to  No.  26,  March 
Term  1950,  praying  that  a judgment  be  entered  by  the  Court  against 
the  School  District  commanding  it  “(a)  to  reinstate  plaintiff  (appel- 
lant in  this  case)  as  a member  of  the  teaching  staff  of  said  School 
District  and  assign  him  to  professional  duties,  and  (b)  to  pay  plaintiff 
the  proportionate  share  of  his  annual  salary  due  plaintiff  (appellant 
in  this  case)  since  January  9,  1950.” 

As  a result  of  this  action,  the  Court  on  August  2,  1950,  ordered  and 
directed  the  Board  of  School  Directors  to  reinstate  the  appellant  as  a 
member  of  the  teaching  staff  of  the  District,  and  assign  him  to  pro- 
fessional duties  according  to  his  qualifications  and  certification,  and 
to  pay  him  the  back  salary  due  him  from  January  9,  1950,  under  the 
terms  of  the  existing  contract. 

The  Board  of  School  Directors  then  on  August  3,  1950,  adopted  a 
resolution  reinstating  appellant  as  a professional  employe  in  the  Dis- 
trict, fixing  his  annual  salary  at  $2900,  and  directed  the  execution  of  a 
professional  employes’  contract  accordingly,  which  had  been  suggested 
by  the  court  in  its  opinion. 
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The  appellant  rejected  the  proposed  contract  asserting  that  it  rep- 
resented a demotion  in  salary  without  his  consent,  contrary  to  Section 
1151  of  the  Public  School  Code  of  1949,  as  amended.  Pursuant  to  ap- 
pellant’s request,  a hearing  was  held  before  the  Board  of  School  Di- 
rectors on  September  18,  1950,  on  the  basis  of  appellant’s  complaint 
that  he  had  been  demoted  in  salary,  and  on  January  4,  1951,  the  Board 
of  School  Directors  rejected  appellant’s  complaint,  whereupon  this 
appeal  followed. 

Discussion 

The  action  of  the  Board  of  School  Directors  in  abolishing  the  posi- 
tion which  appellant  had  as  Principal  of  the  Elementary  Schools  of 
the  District,  presumably  taken  pursuant  to  the  provisions  of  Section 
1124  of  the  Public  School  Code  of  1949,  as  amended,  has  not  been 
questioned.  However,  the  subsequent  attempt  of  the  Board  of  School 
Directors  to  completely  dispense  with  the  services  of  the  appellant, 
was  made  the  subject  of  mandamus  proceedings  in  the  Court  of  Com- 
mon Pleas  of  Luzerne  County. 

In  that  case,  and  we  think  very  properly  so,  the  court  ordered  the 
Board  of  School  Directors  to  reinstate  appellant  as  a member  of  the 
teaching  staff  of  the  said  School  District  and  to  assign  him  to  pro- 
fessional duties,  according  to  his  qualifications  and  certification.  The 
court  further  ordered  the  School  District  to  pay  the  plaintiff  his  back 
salary  due  him  since  January  9,  1950,  under  the  terms  of  the  exist- 
ing contract,  suggesting  that  such  salary  should  continue  until  further 
action  of  the  Board  of  School  Directors,  or  until  a new  contract  could 
be  entered  into  by  and  between  the  parties  to  the  proceeding.  The 
opinion  of  the  court  in  the  mandamus  action,  as  indeed  it  could  not, 
did  not  discuss  either  what  the  new  position  of  the  appellant  should 
be  or  what  his  attendant  salary  should  be  in  such  new  position.  These 
matters,  as  we  understand  the  opinion  of  the  court,  were  left  open  to 
further  negotiation  between  the  appellant  and  the  Board  of  School 
Directors. 

Counsel  for  the  appellant  contends  that  the  proposed  reduction  of 
appellant’s  basic  annual  salary  from  $3750  to  $2900  is  in  violation 
of  appellant’s  contractual  rights,  since  it  was  not  part  of  a general 
plan  of  reduction  in  salaries  applicable  to  all  members  of  the  staff  of 
professional  employes  of  the  said  School  District,  calling  our  attention 
to  the  cases  of  Smith  v.  Philadelphia  School  District  et  al.,  334  Pa. 
197,  and  Walsh’s  Appeal,  144  Pa.  Superior  Ct.  342,  wherein  the  word 
“demotion”  was  construed  to  mean  a reduction  of  a particular 
teacher’s  salary  or  type  of  position  as  compared  with  other  teachers 
having  the  same  status.  There  has,  of  course,  been  no  general  re- 
duction of  salaries  in  the  case  before  us.  It  is  an  individual  situation 
affecting  only  one  employe.  But  a suspension  situation  is  present  in 
this  case,  which  was  not  present  in  the  cases  referred  to  by  counsel 
for  appellant  and  we  think,  therefore,  that  such  decisions  are  dis- 
tinguishable from  the  case  before  us  and  do  not  apply. 
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As  a part  of  the  Teachers’  Tenure  Law  (Section  1124  of  the  Public 
School  Code  of  1949,  as  amended),  the  General  Assembly  has  set  up 
three  general  situations  in  which  the  necessary  number  of  professional 
employes  may  be  suspended.  The  purpose  of  this  legislation  seems 
obviously  to  prevent  local  school  districts  from  becoming  over-staffed, 
and  otherwise  required  to  continue  to  pay  the  salaries  of  employes  not 
needed  in  the  efficient  and  proper  operation  of  the  local  school  system. 
Ehret  v.  Kulpmont  Borough  School  District,  333  Pa.  518  and  Jones 
v.  Holes  et  ah,  334  Pa.  537.  It  is  not,  therefore,  necessary  for  us  to 
review  the  suspension  situations,  because  as  stated  above,  the  action 
of  the  Board  in  making  the  suspension  has  not  been  questioned.  Sec- 
tion 1125  of  the  Public  School  Code  of  1949,  as  amended,  sets  forth 
the  procedure  to  be  followed  in  determining  those  professional  employes 
who  are  to  be  suspended. 

The  contention  of  the  appellant  in  effect  is,  that  notwithstanding  the 
change  in  the  employment  of  appellant  from  Principal  of  the  Ele- 
mentary Schools  of  the  District,  to  that  of  a regular  teacher,  appellant 
is  still  entitled  to  retain  his  basic  salary  of  $3750,  which  with  incre- 
ments amounts  to  $3950. 

In  the  case  of  Ehret  v.  Kulpmont  Borough  School  District,  referred 
to  above,  the  appellant  contended  that,  though  the  board  of  school 
directors  may  discontinue  a department,  the  professional  employe 
must  receive  a contract  from  the  board  and  be  paid  her  salary  indefi- 
nitely, though  there  is  no  other  place  for  her,  nor  pupils  for  her  to 
teach.  In  that  case,  the  Supreme  Court  of  Pennsylvania,  speaking 
through  Mr.  Chief  Justice  Kephart,  March  22,  1939,  stated  as  follows: 

“To  sustain  appellee’s  contention  that  a teacher  whose  department  has 
been  discontinued  must  be  retained,  and  the  board  compelled  to  pay  her 
while  she  is  idle,  would  seriously  handicap  our  educational  policies.  Many 
new  fields  of  experimentation  have  been  launched  by  our  school  authorities. 
Some  have  been  found  unsuccessful  in  accomplishing  their  purpose,  and  if 
appellee’s  position  is  upheld,  no  school  board  would  risk  the  establishment 
of  any  new  department,  which  in  the  event  of  failure  must  be  continued  or 
its  idle  teachers  paid. 

“As  we  have  stated  before,  the  purpose  of  the  Tenure  Act  was  to  main- 
tain an  adequate  and  competent  teaching  staff,  free  from  political  and  personal 
arbitrary  interference,  whereby  capable  and  competent  teachers  might  feel 
secure  and  more  efficiently  perform  their  duty  of  instruction,  but  it  was  not 
the  intention  of  the  legislature  to  confer  any  special  privileges  or  immunities 
upon  professional  employees  to  retain  permanently  their  position  and  pay 
regardless  of  a place  to  work  and  pupils  to  be  taught;  nor  was  it  the  intention 
of  the  legislature  to  have  the  Tenure  Act  interfere  with  the  control  of  school 
policy  and  the  courses  of  study  selected  by  the  administrative  bodies;  nor 
was  it  the  intention  of  the  legislature  to  disrupt  a school  district’s  financial 
scheme,  which  must  be  operated  upon  a budget  limited  by  the  Code,  that 
cannot  be  exceeded  except  in  the  manner  provided  by  the  legislature.  If  the 
teacher  must  be  retained  in  the  circumstances  before  us,  the  discretion  of 
the  board  over  its  educational  policies  would  be  largely  eliminated.” 

As  the  Supreme  Court  has  pointed  out,  there  is  no  requirement  in 
the  law  that  school  boards  shall  pay  suspended  professional  employes 
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their  regular  salary  during  the  time  they  are  suspended.  In  like  man- 
ner, we  think  there  is  no  requirement  in  Sections  1124  and  1125  of  the 
Public  School  Code  of  1949,  as  amended,  or  elsewhere  in  the  Teachers’ 
Tenure  Law,  which  would  require  school  boards  to  pay  suspended  pro- 
fessional employes  when  retained  in  the  employ  of  the  district  in 
another  capacity,  at  the  same  salary  which  they  had  been  receiving 
in  the  former  position,  from  which  they  have  been  suspended. 

We  think  that  the  requirement  in  the  Tenure  Law  is,  that  in  retain- 
ing professional  employes  in  suspension  situations,  a school  board 
must  retain  them  on  the  basis  of  efficiency  ratings  or  seniority,  as  the 
case  may  be.  There  is  no  requirement  in  the  law  that  when  they  are 
retained  in  another  type  of  position,  they  shall  be  retained  at  the  same 
salary,  when  the  new  position  does  not  command  the  same  salary  that 
the  former  one  did. 

In  Walker’s  Appeal,  332  Pa.  488,  our  Supreme  Court  stated:  “All 
legislation  must  be  construed  as  intending  to  favor  public  interest; 
and  when  it  conflicts  with  private  interest,  the  public  interest  to  be 
primarily  served  is  the  dominating  one,  not  that  of  the  individual.” 

To  hold  that  notwithstanding  a suspension  action  a professional 
employe  always  carries  with  him  the  same  salary  in  the  district, 
would  in  our  judgment  be  a conclusion  not  warranted  under  Section 
1123  of  the  Public  School  Code  of  1949,  as  amended.  On  the  basis  of 
the  court  decisions  to  which  we  have  referred  above,  we  are  of  the 
opinion  that  the  very  purpose  in  enacting  these  provisions  as  part  of 
the  Tenure  Law,  was  to  provide  a means  for  economy  in  dispensing 
public  funds. 

There  is  no  contention  in  this  case  that  the  appellant  is  not  being 
paid  at  least  the  mandated  minimum  salary  for  the  position  to  which 
the  Board  of  School  Directors  has  now  assigned  him. 

We  hold  that  a demotion  in  salary  is  not  brought  about  when,  as  a 
result  of  a proper  suspension  action,  a professional  employe  is  changed 
from  a position  of  higher  rank,  to  a position  of  lower  rank,  and  the 
salary  of  such  person  is  adjusted  correspondingly.  We  believe  that 
in  such  case  the  right  of  a board  of  school  directors  to  suspend  pro- 
fessional employes  in  the  manner  provided  in  the  Tenure  Law,  also 
carries  with  it  the  right  to  make  a proper  adjustment  of  salaries,  at 
the  same  time.  The  right  to  adjust  the  salary  is  directly  related  to 
the  right  of  a board  of  school  directors  to  make  a suspension  in  the 
first  place.  If  this  were  not  true,  we  believe  that  the  act  of  assembly 
should  expressly  so  provide. 

The  Superintendent  of  Public  Instruction  has  consistently  declined 
to  take  jurisdiction  in  suspension  cases,  in  view  of  the  fact  that  the 
Tenure  Law,  Sections  1127  to  1132,  inclusive,  of  the  Public  School 
Code  of  1949,  as  amended,  covering  the  procedure  to  be  followed  in 
appeals  by  professional  employes  with  reference  to  dismissal  and 
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demotion  cases,  is  entirely  silent  as  to  the  jurisdiction  of  the  Super- 
intendent of  Public  Instruction  in  suspension  cases.  See  Opinion  No. 
16  of  the  Superintendent  of  Public  Instruction  in  the  case  of  Annabellc 
Hornstein,  issued  November  21,  1940;  Opinion  No.  74  of  the  Super- 
intendent of  Public  Instruction  in  the  case  of  Mary  S.  Wachter,  issued 
June  1,  1950,  and  Opinion  No.  76  of  the  Superintendent  of  Public 
Instruction,  in  the  case  of  Conway  B.  Paden,  issued  December  4,  1950. 

Having  concluded  that  the  appeal  in  this  case  arises  out  of  a sus- 
pension action  and  that  no  jurisdiction  is  conferred  upon  the  Super- 
intendent of  Public  Instruction  in  suspension  cases,  we  are  of  the 
opinion  that  this  appeal  should  be  dismissed. 

Findings  of  Fact 

1.  That  appellant  was  originally  employed  by  the  Board  of  School 
Directors  of  Dupont  Borough  School  District  on  September  21,  1937, 
and  was  given  a contract  at  that  time. 

2.  On  September  4,  1947,  appellant  was  given  a contract  as  Super- 
vising Principal  of  the  Schools  of  the  District  at  a basic  salary  of 
$3575,  contingent  upon  the  outcome  of  the  appeal-  of  Miss  Cecil  T. 
Dugan,  to  the  Supreme  Court  of  Pennsylvania. 

3.  That  subsequent  to  the  successful  appeal  of  Miss  Dugan  to  the 
Supreme  Court  of  Pennsylvania,  appellant  was  given  another  tenure 
contract  dated  September  2,  1948,  to  perform  the  duties  of  Principal 
of  the  Elementary  Schools  of  the  District,  with  a basic  salary  of  $3750. 

4.  That  on  or  about  January  5,  1950,  the  Board  of  School  Di- 
rectors of  Dupont  Borough  School  District  adopted  a resolution 
abolishing  appellant’s  position  as  Principal  of  the  Elementary  Schools 
of  the  District  and  subsequently  he  was  informed  that  there  was  no 
position  open  for  him. 

5.  That  on  March  7,  1950,  appellant  instituted  mandamus  proceed- 
ings in  the  Court  of  Common  Pleas  of  Luzerne  County,  praying  for  an 
order  reinstating  him  as  a member  of  the  teaching  staff  of  the  District. 

6.  On  August  2,  1950,  the  Court  of  Common  Pleas  of  Luzerne 
County  directed  the  Board  of  School  Directors  to  reinstate  him, 
among  other  things,  as  a member  of  the  teaching  staff  of  the  District, 
and  to  assign  him  to  professional  duties  according  to  his  qualifications 
and  certification. 

7.  On  August  3,  1950,  the  Board  of  School  Directors  of  Dupont 
Borough  adopted  a resolution  reinstating  appellant  as  a professional 
employe  in  the  District,  fixing  his  annual  salary  at  $2900  and  directing 
a professional  employes’  contract  to  be  executed  accordingly. 

8.  Appellant  refused  to  accept  such  proposed  contract  contending 
that  it  represented  a demotion  in  salary  without  his  consent. 
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Conclusions  of  Law 


1.  The  question  as  to  the  reduction  in  salary  which  appellant  has 
received  arises  out  of  his  suspension  from  his  position  as  Principal  of 
the  Elementary  Schools  of  the  District. 


2.  The  Teachers’  Tenure  Law  contains  no  provision  that  a pro- 
fessional employe  suspended  from  a position  of  higher  level  and  re- 
employed at  a position  carrying  a lower  salary,  must  be  continued 
to  be  compensated  at  the  same  salary  he  received  in  the  former 
position. 


3.  The  Superintendent  of  Public  Instruction  has  no  jurisdiction 
in  this  case. 


Adjudication 


This  appeal  is,  therefore,  dismissed  because  under  the  circumstances, 
the  law  confers  no  jurisdiction  upon  the  Superintendent  of  Public 
Instruction. 

ORDER 

And  now,  on  this  twenty-second  day  of  June,  1951,  after  hearing 
and  argument,  and  after  reviewing  all  testimony  filed  or  taken,  the 
appeal  of  Louis  Ritzie  from  the  decision  of  the  Board  of  School  Di- 
rectors of  Dupont  Borough  School  District,  Luzerne  County,  Pennsyl- 
vania, in  dismissing  him  as  an  employe  in  said  District,  is  hereby  dis- 
missed for  lack  of  jurisdiction  by  the  Superintendent  of  Public  In- 
struction. 


Appeal  of  A.  Todd  Coronway, 
a Professional  Employe,  from 
a decision  of  the  Board  of 
School  Directors  of  Lansdowne 
Borough  School  District,  Dela- 
ware County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  82. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

June  27,  1951. 

This  is  an  appeal  by  A.  Todd  Coronway,  a professional  employe 
in  the  School  District  of  the  Borough  of  Lansdowne,  Delaware  County, 
on  the  ground  that  his  contractual  rights  as  a professional  employe 
have  been  violated  by  the  School  District,  contrary  to  Section  1151 
of  the  Public  School  Code  of  1949,  as  amended. 

The  appellant  contends  that  he  has  been  demoted  both  in  type  of 
position  and  in  salary.  The  appellant  who  has  been  a teacher  in  this 
State  for  more  than  thirty  years,  and  in  this  District  for  more  than 
twenty  years,  is  presently  engaged  as  an  instructor  of  high  school 
mathematics. 


303 


PENNSYLVANIA  DEPARTMENT  OF  PUBLIC  INSTRUCTION 


It  appears  that  this  School  District  requires  its  male  professional 
employes  to  take  tickets  at  plays  and  various  athletic  contests.  Ap- 
pellant was  originally  notified  that  he  would  be  expected  to  take 
tickets  at  a football  game  on  the  athletic  field  of  the  District,  on 
Friday  evening,  October  20,  1950.  However,  at  the  request  of  the 
appellant,  he  was  relieved  of  this  assignment,  and  was  notified  in- 
stead to  perform  the  same  service  at  a game  scheduled  for  October  28, 
1950,  a Saturday  afternoon,  which  assignment  he  did  fulfill. 

On  September  20,  1950,  appellant  wrote  a letter  to  Mr.  Joseph  D. 
Moore,  Principal  of  Lansdowne  High  School,  requesting  that  he  be 
paid  $2.50  per  hour  for  his  services,  when  collecting  tickets  at  football 
games. 

This  letter,  it  appears,  was  referred  to  Dr.  E.  Carlton  Abbott,  the 
Superintendent  of  Schools  of  the  District,  who,  under  date  of  Sep- 
tember 21,  1950,  addressed  a letter  to  the  appellant,  in  which  he  was 
advised,  among  other  things,  that  it  was  not  the  policy  of  the  District 
to  pay  such  extra  compensation  for  such  services,  and  that  the  ques- 
tion was  being  submitted  to  the  Solicitor  for  the  District,  for  a legal 
opinion.  On  October  10,  1950,  Doctor  Abbott  again  wrote  to  the  ap- 
pellant, advising  among  other  things,  that  after  receiving  an  opinion 
from  its  Solicitor,  the  Board  was  of  the  opinion,  that  the  appellant 
was  not  legally  entitled  to  any  additional  compensation,  for  such 
extracurricular  assignments,  and  that  if  the  appellant  refused  to  fulfill 
such  assignments,  he  would  be  considered  guilty  of  wilful  and  per- 
sistent negligence. 

It  also  appears  that  it  was  the  practice  of  the  District  to  compensate 
teachers  who  took  tickets  at  sizable  events,  such  as  the  Thanksgiving 
game,  but  not  at  the  regular  games,  such  as  was  held  on  October  28, 
1950. 

In  the  meantime,  on  October  25,  1950,  the  appellant  filed  a Bill  in 
Equity  in  the  Court  of  Common  Pleas  of  Delaware  County,  to  No. 
706,  September  Term  1950,  seeking  a preliminary  injunction,  to  re- 
strain the  Board  of  School  Directors  from  compelling  him  to  take 
tickets,  at  the  football  game  on  October  28,  1950,  as  well  as  from  com- 
pelling him  to  perform  certain  other  extracurricular  activities,  after 
the  close  of  the  daily  session  of  school,  without  reasonable  additional 
compensation.  The  Court,  however,  refused  to  grant  the  injunction 
and  dismissed  appellant’s  complaint  in  an  order  dated  November  9, 
1950,  stating  that  the  appellant  had  an  adequate  remedy  at  law,  under 
the  Public  School  Code  of  1949. 

By  letter  dated  November  22,  1950,  appellant  informed  the  Board 
of  School  Directors  among  other  things,  that  he  desired  a hearing  in 
accordance  with  Section  1151  of  the  Public  School  Code  of  1949,  and 
in  accordance  with  such  request,  various  hearings  were  held  before 
the  Board  of  School  Directors  beginning  on  December  13,  1950,  and 
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concluding  February  26,  1951.  Subsequent  to  the  hearings,  the  Board 
of  School  Directors  by  letter  dated  March  8,  1951,  informed  the  ap- 
pellant, that  it  had  unanimously  been  decided  that  the  assignments 
did  not  constitute  a demotion  in  salary  or  type  of  position,  whereupon 
this  appeal  followed. 

Discussion 

The  notes  of  testimony  in  this  case  consume  over  400  pages  and 
are  replete  with  many  issues  which  we  think  are  collateral  to,  and 
have  no  direct  bearing  upon,  the  questions  at  issue  in  this  appeal. 

We  are  asked  to  decide:  (a)  Whether  or  not  the  appellant,  because 
he  was  asked  to  perform  additional  duties,  which  appellant  contends 
are  not  professional  in  nature,  in  addition  to  his  regular  teaching  as- 
signment, has  been  demoted  in  type  of  position,  and  (b)  whether  or 
not  he  has  been  demoted  in  salary,  because  he  was  not  paid  addi- 
tional compensation  for  such  services. 

There  is  an  apparent  inconsistency  between  these  two  contentions, 
for  it  seems  obvious  that  if  the  Board  of  School  Directors  had  seen 
fit  to  pay  the  appellant  for  his  alleged  extra  work,  in  response  to  his 
request,  this  case  would  not  be  before  us. 

We  will  consider  first  the  question  as  to  whether  or  not  appellant 
has  been  demoted  in  type  of  position.  There  seems  no  question  about 
the  fact  that  appellant  was  and  still  is,  a teacher  of  high  school 
mathematics,  so  that  the  question  here  is  whether  or  not  the  extra 
duty  which  appellant  was  asked  to  perform,  actually  does  constitute 
a demotion  in  type  of  position.  We  think  it  does  not. 

It  can  make  no  difference  that  the  assignment  appellant  was  asked 
to  perform  occurred  on  a Saturday.  Section  1502  of  the  Public  School 
Code  of  1949,  as  amended,  which  regulates  this  subject,  merely  pro- 
vides that  “no  school  shall  be  kept  open  on  Saturday  for  the  purpose 
of  ordinary  instruction.” 

Counsel  for  the  Board  of  School  Directors  calls  our  attention  to 
Section  511,  paragraph  (a),  of  the  Public  School  Code  of  1949,  as 
amended,  which  reads  as  follows: 

“(a)  The  Board  of  school  directors  in  every  school  district  shall  pre- 
scribe, adopt,  and  enforce  such  reasonable  rules  and  regulations  as  it  may 
deem  proper,  regarding  (1)  the  management,  supervision,  control,  or  pro- 
hibition of  exercises,  athletics,  or  games  of  any  kind,  school  publications,  de- 
bating, forensic,  dramatic,  musical,  and  other  activities  related  to  the  school 
program,  including  raising  and  disbursing  funds  for  any  or  all  of  such  pur- 
poses and  for  scholarships,  and  (2)  the  organization,  management,  supervi- 
sion, control,  financing,  or  prohibition  of  organizations,  clubs,  societies  and 
groups  of  the  members  of  any  class  or  school,  and  may  provide  for  the  suspen- 
sion, dismissal,  or  other  reasonable  penalty  in  the  case  of  any  appointee,  pro- 
fessional or  other  employe,  or  pupil  who  violates  any  of  such  rules  or 
regulations.” 

It  is  apparent  that  the  General  Assembly  has  given  authority  to 
local  boards  of  school  directors  to  regulate  the  conduct  of  pupils  and 
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teachers  at  athletic  contests,  and  to  regard  them  as  under  their  di- 
rection at  such  times.  Furthermore,  we  believe  that  the  argument 
advanced  by  the  Board  of  School  Directors,  that  the  presence  of  a 
member  of  the  faculty  in  an  official  capacity,  at  a football  game  or 
other  athletic  contest,  under  the  sponsorship  of  the  local  school  dis- 
trict, to  assist  in  regulating  the  conduct  of  the  students  attending, 
has  considerable  merit,  from  the  administration  point  of  view. 

It  would  be  a difficult,  if  not  impossible  task,  for  anyone  to  endeavor 
to  distinguish  between  things  professional  and  things  non-professional, 
in  connection  with  the  practice  of  teaching  or  any  given  profession. 
Nevertheless,  of  necessity,  such  seeming  non-professional  duties, 
pleasant  or  otherwise,  are  frequently  essential  to  the  completion  of 
the  over-all  assignment  or  responsibility.  In  some  school  districts, 
especially  those  where  economy  must  be  practiced,  we  find  that 
teachers  think  it  not  unusual  or  non-professional,  for  them  to  perform 
certain  custodial  or  janitorial  functions. 

Teachers  in  larger  districts,  where  custodial  help  is  furnished,  may 
fall  heir  in  like  manner,  to  other  seeming  non-professional  duties,  but 
yet  essential  in  the  judgment  of  the  local  school  administrators,  to  the 
performance  of  the  over-all  requirements  of  the  position.  Such  might 
include  supervising  plays,  attending  Parent  Teacher  Association  meet- 
ings, chaperoning  at  social  affairs,  or  even  the  taking  of  tickets  at 
athletic  contests,  such  as  was  done  in  this  case.  Such  associations  are 
highly  productive  of  better  public  relations  between  teachers,  pupils, 
and  parents. 

We  do  not  here  decide  just  to  what  extent  local  school  boards  may 
require  professional  employes  to  perform  non-professional  duties.  We 
believe  that  usually  the  types  of  non-professional  duties  professional 
employes  are  required  to  perform,  are  handled  on  the  basis  of  custom 
and  mutual  understanding  between  the  employing  school  boards  and 
their  professional  employes. 

The  question  as  to  whether  or  not  the  Board  of  School  Directors 
would  have  authority  to  dismiss  the  appellant  for  failure  to  perform 
this  assignment,  in  the  event  he  had  refused  to  perform  it,  is  not 
before  us. 

But  to  hold  that  a professional  employe  could  not  be  compelled  to 
perform  any  non-professional  services,  in  the  performance  of  his 
regular  daily  duties,  or  in  addition  to  them  without  violating  the  pro- 
vision of  the  Teachers’  Tenure  Law,  prohibiting  demotions  in  type  of 
position,  would  in  our  judgment,  be  destructive  to  our  system  of  public 
education,  and  a principle  which  should  not  be  countenanced  by  the 
Teachers’  Tenure  Law.  Our  schools  could  not  operate  with  any  degree 
of  efficiency  or  sensible  public  economy.  Sound  school  administration 
would  require  all  teachers  to  perform  a reasonable  amount  of  such 
service,  in  addition  to  teaching  assignments. 
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The  question  as  to  whether  or  not  appellant  has  been  demoted  in 
salary,  we  think  for  similar  reasons,  should  also  be  answered  in  the 
negative.  There  is  no  indication  that  the  annual  salary  of  appellant 
has  been  reduced.  He  still  retains  the  same  compensation  that  he  had 
received  prior  to  the  time  he  was  requested  to  perform  the  extra- 
curricular duties.  In  our  judgment,  therefore,  it  is  legally  impossible 
for  him  to  have  been  demoted  in  salary,  when  as  a matter  of  fact, 
his  salary  remains  unchanged. 

In  the  case  of  Smith  v.  Philadelphia  School  District,  334  Pa.  197 
(1939),  the  Supreme  Court  defined  the  word  “demotion”  as  now  used 
in  Section  1151  of  the  Public  School  Code  of  1949,  as  amended,  as 
follows: 

“The  word  ‘demotion’  as  used  therein  means  a reduction  of  a particular 
teacher  in  salary  or  in  type  of  position  as  compared  with  other  teachers 
having  the  same  status.” 

In  the  case  of  the  Pittsburgh  School  District  Appeal,  356  Pa.  282 
(1947),  the  word  “demotion”  was  held  to  be  a removal  from  one  posi- 
tion and  an  appointment  to  a lower  one. 

In  the  case  before  us,  there  has  been  no  change  in  the  status  of  the 
appellant  from  a higher  position  to  a lower  one,  or  from  a higher 
salary  to  a lower  one.  His  situation  remains  the  same  in  both  in- 
stances. 

We  call  attention  to  Section  1147  of  the  Public  School  Code  of  1949, 
as  amended,  which  we  think  controls  this  case,  and  which  provides  as 
follows: 

“Teachers  who  are  required,  because  of  additional  work,  to  devote  more 
than  the  usual  number  of  periods  per  day  to  their  duties,  shall  be  entitled  to 
a fair  increase  in  compensation  to  be  determined  by  the  board  of  public 
education  or  the  board  of  school  directors.  Teachers,  who  may  be  employed 
in  giving  instruction  for  only  part  of  a day,  shall  render  such  other  service 
for  such  period  of  time  per  day  as  the  board  of  school  directors  may  direct, 
but  if  such  service  cannot  be  assigned  to  such  teacher  by  the  board  of  school 
directors,  the  salary  paid  to  such  teacher  shall  be  proportioned  to  the  number 
of  hours  of  service  rendered.” 

The  second  sentence  of  this  section  authorizes  boards  of  school 
directors  to  assign  teachers  who  may  be  employed,  in  giving  instruc- 
tion for  only  part  of  the  day,  to  other  service,  for  such  period  of  time 
per  day  as  the  board  may  direct.  The  law  does  not  require  that  all 
teachers  shall  observe  precisely  the  same  hours  of  service  to  the  dis- 
trict. As  a matter  of  fact,  the  School  Code  does  not  specifically  define 
what  shall  constitute  a “school  day.” 

Section  1504  of  the  Public  School  Code  of  1949,  as  amended,  pro- 
vides in  part  as  follows: 

“Unless  otherwise  determined  by  the  board,  the  daily  session  of  school 
shall  open  at  nine  ante  meridiem  and  close  at  four  post  meridiem,  with  an 
intermission  of  one  hour  at  noon,  and  an  intermission  of  fifteen  minutes  in 
the  forenoon  and  in  the  afternoon.” 
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This  provision  relates  to  the  authority  of  local  school  boards  to  fix 
the  hours  for  the  opening  and  closing  of  school,  as  far  as  pupils  are 
concerned.  There  is  no  provision  of  the  law  which  specifies  what  the 
hours  of  teachers  shall  be. 

Section  510  of  the  Public  School  Code  of  1949,  as  amended,  author- 
izes school  boards  to  adopt  and  enforce  reasonable  rules  and  regula- 
tions as  they  deem  necessary  and  proper  regarding  the  conduct  and 
deportment  of  superintendents,  teachers,  and  other  appointees  or 
employes  during  the  time  they  are  engaged  in  their  duties  to  the 
district.  Most  districts  under  this  provision  require  teachers  to  be  on 
duty  before  school  opens  and  to  remain  on  duty  after  the  school 
actually  closes. 

Apparently  the  General  Assembly,  in  its  wisdom,  has  recognized  the 
fact  that  the  length  of  the  school  day  for  both  pupils  and  teachers 
should  be  fixed  by  local  school  boards,  to  fit  existing  local  conditions, 
rather  than  that  any  general  situation  should  prevail  everywhere  in 
the  State. 

In  the  first  sentence  in  Section  1147  of  the  School  Code,  quoted 
above,  a method  is  provided  for  school  boards  to  pay  teachers,  who 
are  required  because  of  additional  work,  to  devote  more  than  the 
usual  number  of  periods  per  day  to  their  duties,  a fair  increase  in 
compensation.  From  the  data  submitted  as  to  teaching  loads,  it  does 
not  appear  that  appellant  has  been  required  by  the  assignments  he 
received,  to  devote  more  than  the  usual  number  of  periods  per  day  to 
his  duties,  but  if  he  feels  that  he  has,  it  is  our  judgment,  that  Section 
1147  of  the  School  Code  provides  the  means  by  which  a fair  increase 
in  compensation,  for  additional  work,  may  be  sought. 

Findings  of  Fact 

1.  Appellant  is  a professional  employe  in  the  Lansdowne  Borough 
School  District  where  he  teaches  mathematics  as  his  regular  assign- 
ment. 

2.  He  was  requested  to  and  did  take  tickets  at  a football  game 
conducted  by  the  School  District  on  October  28,  1950. 

3.  Appellant  requested  extra  compensation  for  such  extracurricular 
service  at  the  rate  of  $2.50  per  hour. 

4.  The  Board  of  School  Directors  declined  to  pay  him  for  such 
service. 

5.  The  assignment  of  appellant  to  perform  extracurricular  services, 
under  the  facts  in  this  case,  does  not  constitute  a demotion  in  type  of 
position. 

6.  The  assignment  of  appellant  to  extracurricular  activities  with- 
out extra  pay,  under  the  facts  in  this  case,  does  not  constitute  a de- 
motion in  salary. 
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Conclusions  of  Law 

1.  The  assignment  of  appellant  to  perform  extracurricular  services, 
under  the  facts  in  this  case,  does  not  constitute  a demotion  in  type  of 
position. 

2.  The  assignment  of  appellant  to  extracurricular  activities  without 
extra  pay,  under  the  facts  in  this  case,  does  not  constitute  a demotion 
in  salary. 

3.  Any  claim  for  extra  compensation  for  extra  duties  which  ap- 
pellant feels  he  has,  should  be  presented  to  the  Board  of  School 
Directors  under  the  provisions  of  Section  1147  of  the  Public  School 
Code  of  1949,  as  amended. 


Adjudication 

This  appeal  is,  therefore,  dismissed  and  the  action  of  the  Board  of 
School  Directors  affirmed. 

ORDER 

And  now,  on  this  twenty-seventh  day  of  June,  1951,  after  hearing 
and  argument  and  after  reviewing  all  the  testimony  filed  or  taken  at 
the  hearing,  the  appeal  of  A.  Todd  Coronway  from  a decision  of  the 
Board  of  School  Directors  of  the  School  District  of  Lansdowne 
Borough,  Delaware  County,  Pennsylvania,  alleging  that  the  Board 
of  School  Directors  in  said  District  improperly  demoted  him  as  a pro- 
fessional employe,  both  in  type  of  position  and/or  salary,  is  hereby 
dismissed,  and  the  action  of  the  Board  of  School  Directors  is  sustained. 


Appeal  of  Maggie  Fague,  a 
Professional  Employe,  from  a 
decision  of  the  Board  of  School 
Directors  of  Muncy  Township 
School  District,  Lycoming 
County,  Pennsylvania. 


In  the  Office  of  the  Superin- 
tendent of  Public  Instruction, 
Commonwealth  of  Pennsyl- 
vania, at  Harrisburg,  Pennsyl- 
vania, No.  83. 


OPINION 


FRANCIS  B.  HAAS 

Superintendent  of  Public  Instruction 

March  6,  1952. 

This  is  an  appeal  from  the  action  of  the  Board  of  School  Directors 
of  the  School  District  of  Muncy  Township,  Lycoming  County,  in  dis- 
missing Miss  Maggie  Fague,  a professional  employe  in  said  district. 

Miss  Fague  is  an  elementary  teacher  at  the  Pennsdale  School, 
where  she  has  served  for  the  past  twenty-one  years.  In  all,  she  has 
been  a teacher  in  Pennsylvania  for  the  past  twenty-three  years. 
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There  are  three  teachers  at  this  particular  school.  Mrs.  Dorothy 
Gavitt,  the  building  principal,  teaches  the  first  grade,  and  has  twenty- 
six  pupils.  Miss  Bessie  Shaner  teaches  the  second  and  third  grades, 
and  has  thirty-six  pupils.  Miss  Fague,  the  appellant,  teaches  the 
fourth,  fifth  and  sixth  grades  and  has  forty  pupils  under  her  charge. 

Appellant’s  dismissal  was  sought  on  the  grounds  of  incompetency, 
cruelty,  persistent  negligence,  and  persistent  and  wilful  violation  of 
the  School  Laws  of  the  Commonwealth  of  Pennsylvania. 

Discussion 

The  Teacher’s  Tenure  Law,  Section  1127  of  the  Public  School  Code 
of  1949,  as  amended,  requires  a detailed  statement  of  charges  to  be 
furnished  by  the  board  of  school  directors  in  dismissal  cases.  The 
statement  of  charges  does  not  contain  any  dates  on  which  the  offenses 
with  which  appellant  is  charged,  are  alleged  to  have  been  committed. 

We  agree  with  the  contention  of  counsel  for  appellant,  that  the  giving 
of  dates  in  a statement  of  charges  by  a board  of  school  directors,  in  a 
dismissal  case,  insofar  as  the  same  is  possible,  would  assist  the  board 
of  school  directors  in  providing  a full,  impartial  and  unbiased  hearing, 
as  required  by  Section  1129  of  the  Public  School  Code  of  1949,  as 
amended. 

In  support  of  the  charges,  the  board  of  school  directors  called  three 
of  its  own  members  to  testify,  namely,  Mr.  Henry  T.  Young,  Presi- 
dent, Mr.  James  S.  Hessler,  Secretary,  and  Mr.  Chester  H.  Purdy.  All 
of  these  witnesses  offered  testimony  relating  to  the  merits  of  the  case. 

In  this  connection  we  call  attention  to  the  case  of  West  Mahanoy 
School  District  v.  Kelly,  156  Pa.  Superior  Court  601,  in  which  the 
Court  stated  as  follows: 

“Doubtless  it  is  better  practice  for  members  of  the  board  not  to  appear  as 
witnesses,  especially  if  their  testimony  is  necessary  to  sustain  the  charge. 
Brown  et  ux.  v.  Bahl,  111  Pa.  Superior  Court  598.” 

The  testimony  of  these  three  witnesses  contains  very  little  factual 
information  of  which  they  have  personal  knowledge.  For  the  most 
part  they  indicate  that  patrons  or  residents  of  the  district  came  to 
them  with  complaints.  The  identity  of  these  persons  making  such 
complaints  has  not  been  disclosed;  neither  did  the  witnesses  appear 
before  the  board  of  school  directors  in  person,  at  the  hearing. 

The  other  witness  for  the  board  of  school  directors  was  Mrs.  Dorothy 
Gavitt,  building  principal.  There  could,  of  course,  be  no  objection  to 
her  competency  to  testify. 

Reference  is  also  made  to  the  fact  that  some  sixteen  parents  pre- 
sented a petition  to  the  board,  requesting  the  dismissal  of  appellant, 
but  the  petition  does  not  appear  to  have  been  made  part  of  the 
record,  and  as  stated  above,  none  of  the  alleged  petitioners  offered 
testimony  at  the  hearing. 
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Appellant  has  also  offered  in  evidence  a petition  purporting  to  bear 
the  signatures  of  some  208  residents  of  the  township,  protesting  the 
dismissal  action  of  the  board  and  requesting  that  appellant  be  retained 
as  a teacher  in  the  district. 

In  behalf  of  the  appellant,  testimony  was  presented  by  Miss  Bessie 
Shaner,  the  other  teacher  at  this  school,  as  well  as  by  a number  of 
present  pupils,  former  pupils,  and  parents  of  the  pupils.  Appellant  also 
personally  testified.  All  of  these  witnesses  refuted  the  charges  made 
by  the  board  of  school  directors  against  the  appellant.  It  is,  therefore, 
incumbent  upon  us  to  determine  which  side  has  the  weight  of  the  evi- 
dence. Spruce  Hill  Township  School  District  v.  Bryner,  148  Pa. 
Superior  Court  549. 

In  analyzing  the  testimony  relating  to  the  charge  of  incompetency 
submitted  by  the  board  of  school  directors,  it  is  noted  that  appellant 
was  given  a rating  of  “91”  by  the  County  Superintendent  of  Schools. 
Taking  that  fact  into  consideration,  we  do  not  believe  the  testimony 
submitted  by  the  board  establishes  the  charge  of  incompetency. 
Cobel’s  Appeal,  61  D.  & C.  298.  We  can  find  no  evidence  in  the  record 
whatever  to  sustain  the  charge  of  cruelty. 

The  charges  of  persistent  negligence  and  of  persistent  and  wilful 
violation  of  the  School  Laws  of  the  Commonwealth  of  Pennsylvania, 
are  based  on  a series  of  alleged  infractions  by  appellant,  in  failing  to, 
or  refusing  to,  abide  by  the  regulations  adopted  by  the  board  of  school 
directors,  and  of  instructions  by  the  building  principal. 

Paragraph  7 of  the  regulations  of  the  board  of  school  directors 
adopted  August  28,  1950,  reads  as  follows: 

“7.  It  is  directed  that  each  teacher  shall  be  responsible  for  the  supervi- 
sion of  the  pupils  of  her  room  during  play  periods,  in  accordance  with  the 
proposed  playground  activity  program  sponsored  by  the  County  Superin- 
tendent’s Office.” 

Appellant  is  charged  with  having  violated  paragraph  7 of  these 
regulations  in  that  she  did  not  accompany  her  classes  onto  the  play- 
ground at  the  morning  and  afternoon  recess  periods. 

There  seems  to  be  a conflict  between  paragraph  7 and  paragraph  11 
of  the  board’s  regulations  requiring  each  teacher  to  collect  the  cafeteria 
money  in  advance  and  turn  such  money  over  to  the  teaching  principal 
on  Friday  of  each  week. 

Appellant  and  her  witnesses  testify  that  she  could  not  at  all  times 
actually  be  on  the  playground,  because  her  time  was  divided  with 
duties,  both  inside  and  outside  the  building.  It  appears  also  that  ap- 
pellant did  her  part  of  the  actual  supervising  of  playground  activities. 

Further  testimony  for  the  board  of  school  directors  was  to  the  effect 
that  appellant  violated  further  directives  of  the  board  and  instructions 
of  the  principal,  in  that  she  failed  to  cooperate  with  the  school  lunch 
program;  refused  to  carry  out  the  instructions  of  the  board  and 
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principal,  with  reference  to  the  use  of  the  back  door  and  drinking 
fountain;  demoted  pupils  from  her  grade  to  a lower  grade;  informed 
new  residents  of  the  area  that  there  was  no  room  for  their  children 
in  the  school;  violated  directive  No.  4,  providing  for  weekly  con- 
ferences of  teachers  and  a discussion  of  pupils,  as  well  as  certain  other 
paragraphs  of  the  resolution  of  August  28,  1950.  Convincing  testimony 
of  these  charges,  as  ought  to  be  required  in  dismissal  cases,  has  not 
been  furnished  by  the  board  of  school  directors. 

Appellant  is  also  charged  with  refusing  to  request  desks  or  to  see 
that  her  pupils  were  supplied  with  desks  in  her  room,  through  making 
such  requests  to  the  principal.  Apparently  appellant  did  verbally 
call  the  matter  to  the  attention  of  at  least  one  school  director  who  was 
present  on  the  date  of  the  opening  of  school,  and  had  an  opportunity 
to  observe  the  situation  and  to  act  accordingly.  In  view  of  the  fact 
that  Section  501  of  the  Public  School  Code  of  1949,  as  amended,  places 
the  direct  responsibility  for  equipping  and  furnishing  of  schools,  on 
the  school  board,  it  is  our  judgment  that  this  charge  has  not  been  sub- 
stantiated. Goff  v.  Shenandoah  Borough  School  District,  154  Superior 
Court  239. 

It  is  contended  in  behalf  of  the  appellant  that  she  did  not  receive  a 
full,  impartial  and  unbiased  hearing  by  the  school  board  as  required 
by  Section  1129  of  the  Public  School  Code  of  1949,  as  amended. 

Reference  is  made,  and  we  think  significantly  so,  to  the  statement 
of  Mr.  Henry  T.  Young,  President  of  the  school  board,  on  page 
20  of  the  notes  of  testimony  taken  at  the  hearing  on  September  5, 
1951,  where  when  asked  by  Counsel  concerning  the  dismissal  charges, 
replied  in  part  as  follows:  “The  board  has  reached  a unanimous  firm 
conviction  * * Although  this  statement  was  later  withdrawn,  it 
gives  a rather  inescapable  conclusion  that  the  board  had  concluded  to 
dismiss  appellant  prior  to  the  hearing,  and  had,  therefore,  established  a 
fixed  or  unchangeable  opinion. 

We  think  that  such  attitude  is  contrary  to  the  decision  of  the 
Superior  Court  of  Pennsylvania  in  the  case  of  Spruce  Hill  Township 
School  Board  v.  Bryner,  148  Pa.  Superior  Court  549,  and  that,  there- 
fore, appellant  was  denied  the  right  of  a full,  impartial  and  unbiased 
hearing  as  required  by  Section  1129  of  the  Public  School  Code  of  1949, 
as  amended.  Swink's  Case,  132  Pa.  Superior  Court  107. 

It  is  evident  that  friction  has  developed  between  the  appellant  and 
the  members  of  the  board  of  school  directors,  as  well  as  with  the 
building  principal,  but  to  us,  it  does  not  seem  that  it  is  of  sufficient 
gravity  to  warrant  the  dismissal  of  appellant. 

We  point  out  that  the  School  Code  places  certain  responsibilities 
on  members  of  the  school  board  and  certain  other  responsibilities  on 
teachers.  School  boards  have  the  unqualified  right  to  employ  teachers 
who  are  properly  certified  and  to  designate  any  of  them,  if  they  so 
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desire,  as  a building  principal.  (Section  1106  of  the  Public  School 
Code  of  1949,  as  amended.) 

In  like  manner,  the  school  board  may  adopt  and  enforce  such  reason- 
able rules  and  regulations  as  it  may  deem  necessary  and  proper, 
regarding  the  management  of  its  school  affairs  and  the  conduct  ami 
deportment  of  all  superintendents,  teachers  and  other  appointees  or 
employes  during  the  time  they  are  engaged  in  their  duties  to  the 
district.  (Section  510  of  the  Public  School  Code  of  1949,  as  amended.) 

Teachers  in  the  public  schools  are  given  authority,  under  the  di- 
rection of  the  proper  superintendent  of  schools  (the  county  superin- 
tendent in  this  case) , to  grade  and  classify  the  pupils  in  their  schools, 
and  the  promotion  or  the  failure  to  promote  pupils,  is  not  a matter  for 
the  board  of  school  directors  to  determine.  (Sections  1531  and  1532 
of  the  Public  School  Code  of  1949,  as  amended.) 

By  way  of  comment,  we  believe  that  some  of  the  difficulties  in  this 
case,  if  not  all  of  them,  might  be  very  well  resolved  by  a mutual 
understanding  of  the  relative  rights  and  responsibilities  provided  in 
the  School  Code  for  both  school  boards  and  teachers,  in  discharging 
their  required  duties. 

Findings  of  Fact 

1.  Appellant  is  a professional  employe  in  the  elementary  schools 
of  Muncy  Township  School  District. 

2.  That  appellant  was  notified  by  registered  mail  on  August  23, 
1951,  that  certain  charges  had  been  preferred  against  her  as  a pro- 
fessional employe  and  that  her  proposed  dismissal  was  based  on  the 
grounds  of  incompetency,  cruelty,  persistent  negligence  and  persistent 
and  wilful  violation  of  the  School  Laws  of  the  Commonwealth  of 
Pennsylvania. 

3.  That  appellant  was  given  a rating  of  “91”  by  the  County  Super- 
intendent of  Schools. 

4.  That  hearings  were  held  before  the  board  of  school  directors 
on  September  5,  1951,  September  19,  1951,  and  on  October  3,  1951. 

5.  That  on  October  10,  1951,  appellant  was  notified  that  as  a result 
of  the  hearings  before  the  board  of  school  directors,  she  had  been  dis- 
missed. 

6.  That  on  November  7,  1951,  an  appeal  from  the  decision  of  the 
board  of  school  directors  of  Muncy  Township  School  District  was 
filed  with  the  Superintendent  of  Public  Instruction. 

7.  That  the  board  of  school  directors  had  determined  to  dismiss 
appellant  prior  to  conducting  the  hearing. 

8.  Appellant  was  not  afforded  a full,  impartial  and  unbiased  hear- 
ing. 


313 


PENNSYLVANIA  DEPARTMENT  OF  PUBLIC  INSTRUCTION 


9.  The  grounds  alleged,  of  incompetency,  cruelty,  persistent  negli- 
gence and  persistent  and  wilful  violation  of  the  school  laws,  were  not 
substantiated  by  the  evidence. 

Conclusions  of  Law 

1.  That  in  view  of  the  circumstances  which  we  have  reviewed 
above,  the  evidence  and  the  weight  of  evidence  does  not  support  the 
charges. 

2.  That  the  appellant  was  denied  a full,  impartial  and  unbiased 
hearing  by  the  board  of  school  directors,  contrary  to  Section  1129  of 
the  Public  School  Code  of  1949,  as  amended. 

Adjudication 

The  appeal,  therefore,  is  allowed  and  the  action  of  the  board  of 
school  directors  accordingly  is  reversed. 

ORDER 

And  now,  this  sixth  day  of  March,  1952,  after  hearing  and  argu- 
ment and  after  reviewing  all  the  testimony  filed  or  taken,  the  action  of 
the  board  of  school  directors  of  Muncy  Township  School  District, 
Lycoming  County,  Pennsylvania,  is  hereby  reversed  and  the  said 
board  of  school  directors  is  directed  to  reinstate  Miss  Maggie  Fague 
as  a professional  employe  in  said  district,  in  such  position  as  her  cer- 
tification and  contractual  rights  properly  entitle  her,  without  prejudice 
to  the  right  of  the  board  of  school  directors  to  take  further  steps  to 
comply  with  the  law  and  the  decisions  of  the  courts  in  holding  hear- 
ings under  the  School  Code. 


314 


OPINIONS  OF  THE  SUPERINTENDENT 


TABLE  OF  CASES  CITED 

Page 

Akin,  County  Supt.  v.  Harris,  138  Okl.  30;  280  Pa.  291  ....  76,96 

Ambridge  Sch.  Dist.  v.  Snyder,  346  Pa.  103 189 

Antel  v.  McDonald  School  Dist.,  71  D.  & C.  216 296 

Askey,  Win.  A.  v.  Young  Twp.  School  Dist.,  38  D.  A C.  581  . . 95 


Blose,  Appeal  of  (Mezlena  Bell  Blose),  Feb.  11,  1938,  No. 

242,  Dec.  Term  1937,  C.  C.  P.  Armstrong  County  . .60,  102,  120,  141 

Bragg  v.  Swarthmore  School  Dist.,  337  Pa.  363,  p.  367  94,  164 


Brown’s  Case,  151  Pa.  Superior  Ct.  522;  347  Pa.  418 217,  255 

Brown  et  ux.  v.  Bahl,  111  Pa.  Superior  Ct.  598,  602,  170  A. 

346  217,310 


Butler  v.  Wilkes-Barre  Twp.  School  Dist.,  41  Luzerne  Legal 
Journal  13  280 

Cobel’s  Appeal,  61  D.  A C.  298  311 

Commonwealth  ex  rel.  Recapito  v.  Bethlehem,  148  Pa.  Su- 
perior Ct.  426  211,223,249,295 

Commonwealth  v.  Hartzel,  23  Dist.  739  72 

Commonwealth  v.  Keil,  64  Pitts.  827  72 

Commonwealth  ex  rel.  Hetrick  v.  Sunbury  Sch.  Dist.,  335 
Pa.  6 101,279 

Commonwealth  v.  Yauglm,  40  D.  A C.  291-a 148 

Commonwealth  v.  Vaughn,  3 Beaver  County  Legal  Journal  30  259 

Commonwealth  v.  Yerkes,  285  Pa.  39  287 

Conley’s  Appeal,  30  Pa.  D.  A C.  593  41,  46,  55,  107,  127,  168,  190 

Coughlin,  87  Federal  (2)  670  72 

Crist  v.  Rayne  Twp.  School  Dist.,  21  A.  2d  417 164 

Dugan,  Appeal  of  (Cecil  T.  Dugan),  359  Pa.  590  298 

Ehret  v.  Kulpmont  Boro.  Sch.  Dist.,  333  Pa.  518  49,  164,  300 

Fenstermacher’s  Appeal,  36  D.  A C.  373  199,  278 

France  v.  Lower  Burrell  Sch.  Dist.,  13  Westmoreland  92  ...  . 72 

Ganaposki’s  Appeal,  332  Pa.  550  89,  145,  150,  189,  230,  233 

Gardiner’s  Appeal,  4 R.  I.  602  76,  96 

Gerlach  v.  Sch.  Dist.  Little  Beaver  Twp.  et  ah,  119  Pa.  Su- 
perior Ct.  520;  180  A.  756  80,83,  154 

Goff  v.  Shenandoah  Sch.  Dist.,  154  Pa.  Superior  Ct.  239 

(1944)  230.234,312 

Gulich  Twp.  Sch.  Dist.  v.  Korman,  31  Pa.  D.  A C.  197  46, 199 

Harris  et  al.  v.  Galilley,  125  Pa.  Superior  Ct.  505  45,  148,259 


315 


PENNSYLVANIA  DEPARTMENT  OF  PUBLIC  INSTRUCTION 


TABLE  OF  CASES  CITED  (Continued) 

Page 

Hatton  v.  Brooks,  13  Lackawanna  123 72 

Hawkin’s  Petition,  129  Pa.  Superior  Ct.  453.  .43,  155,  210,  211,  250,  296 

Hetkowski  v.  Dickinson  City  Sch.  Dist.,  141  Pa.  Superior  Ct. 

526  161 

Hodge  v.  Bd.  Ed.  City  San  Bernardino  Sch.  Dist.,  70  P.  (2d) 

1009  (1937)  143 

Horosko  v.  Mt.  Pleasant  Sch.  Dist.,  135  Pa.  Superior  Ct.  102 

(1938)  108  73 

Horosko  v.  Mt.  Pleasant  Sch.  Dist.,  335  Pa.  369  Ill,  118,  217 

Houtz  v.  Sch.  Dist.  of  Borough  of  Coraopolis  et  ah,  357  Pa. 

621  (1947)  261,271 

Houtz  Appeal,  361  Pa.  537  272 

Ickes  v.  Costlow  et  ah,  127  Pa.  Superior  Ct.  180;  193  A.  287. . 155 

Jones  v.  Holes,  334  Pa.  (544) ; 6 A.  2d  102  164,  280,  300 

Jones  v.  Kulpmont  Boro.  Sch.  Dist.,  333  Pa.  581,  p.  583 

88,  150,  157, 189, 230, 233 

Kiebler’s  Appeal,  30  D.  & C.  620  107, 127,  168,  190 

Kirkpatrick  v.  Monroe,  157  La.  645;  102  So.  822  76,96 

Langan  v.  Pittston  Sch.  Dist.,  335  Pa.  395  201 

Leahey,  Ursula  Cunningham  v.  Sch.  Dist.  Boro.  Dunmore, 

No.  197,  March  Term  1942,  Lackawanna  County  Ct.  C.  P.  181 

Lyndall  v.  Bd.  Public  Ed.  10  Pa.  Dist.  655  (opinion  by 
Arnold,  P.  J.)  affirmed  19  Pa.  Superior  Ct.  232  89,  145,  150 

Malone  v.  Haden,  329  Pa.  213 250 

Millar’s  Appeal,  30  Pa.  D.  & C.  1 57 

Muir  v.  Madden,  286  Pa.  233  72 

Mulhollen,  Appeal  of,  155  Pa.  Superior  Ct.  587  220 

People  v.  New  York,  73  N.  Y.  437  76,  96 

Pittsburgh  School  Dist.  Appeal,  356  Pa.  282  296,307 

Potts  v.  Penn  Twp.  Sch.  Dist.,  20  Westmoreland  163;  Aff.  127 
Pa.  Superior  Ct.  173  155 

Prentice,  Christine  v.  Hamilton  Twp.  Sch.  Dist.,  Ct.  C.  P. 

McKean  County,  No.  106,  Dec.  Term  1937  107 

Roberts,  Lazaran  et  al.  v.  Luzerne  Twp.  Sch.  Dist.,  Fayette 

Legal  Journal,  Yol.  3,  No.  34,  pp.  188  ff.  and  199  ff 96 

Rodgers  v.  Sch.  Dist.,  18  Schuylkill  33 72 

School  Dist.  No.  20  v.  Walden,  293  P.  199  76,  96 


316 


OPINIONS  OF  THE  SUPERINTENDENT 


TABLE  OF  CASES  CITED  (Concluded) 

Page 

Sinton’s  Case,  151  Pa.  Superior  Ct.  543  253 

Sinton’s  Case,  154  Pa.  Superior  Ct.  233  230,  233 

Smith  v.  The  Sch.  Dist.  City  of  IrTila.,  334  Pa.  197 

60,  101,  103,  120,  129,  142,  172,  189,  272,  299,  307 

Snyder  v.  Washington  Twp.  Seh.  Dist.,  117  Pa.  Superior  Ct. 

448;  178  A.  312  80,  83,  154 

Spayd’s  Appeal,  31  Pa.  D.  & C.  496  at  502  40 

Spruce  Hill  Township  School  District  v.  Bryner,  148  Pa.  Su- 
perior Ct.  549  198,  202,  236,  238,  258,  278,  311 

State  ex  rel.  New  Orleans,  107  La.  632;  32  S.  22  76,  96 

Steinberg’s  Appeal,  39  D.  & C.  706  223,250,296 

Swdck  v.  Tarentum  Sch.  Dist,,  334  Pa.  197 189 

Swick  v.  Sch.  Dist.  of  Borough  of  Tarentum,  141  Pa.  Superior 
Ct.  246  201 


Swank’s  Case,  132  Pa.  Superior  Ct.  107.  .47,  64,  80,  83,  93,  154,  161,  177, 
198,  201,  213,  216,  219,  226,  229,  233,  251,  260,  277,  291,  312 

Teachers’  Tenure  Act  Cases,  329  Pa.  213  (1938)  222  287 

Walker’s  Appeal,  332  Pa.  488  101,  301 

Walsh’s  Appeal,  144  Pa.  Superior  Ct.  342  299 

Walsh  v.  Bd.  Trustees  of  Redlands  High  School  Dist.,  37  P. 

(2)  700  (1934);  2 Cal.  App.  (2d)  180 142 

Walters  v.  Topper  et  ah,  139  Pa.  Superior  Ct.  292  223,  250,  296 

Wesenberg  v.  Bethlehem  Sch.  Dist.,  346  Pa.  438.  . 194,  241,  261,  264,  268 

Wesenberg  v.  Sch.  Dist.  of  Bethlehem,  148  Pa.  Superior  Ct.  250  206 

West  Mahanoy  Twrp.  Sch.  Dist.  v.  Kelly,  156  Pa.  Superior  Ct. 

601  217,255,292,310 

Yeich’s  Appeal,  35  D.  & C.  133  (2)  202,207,237 


317 


PENNSYLVANIA  DEPARTMENT  OF  PUBLIC  INSTRUCTION 


LIST  OF  CASES  AND  CAUSES  FOR  DISMISSAL 

Page 

Immorality 

Gillies  v.  Wilmerding  Borough  School  Board 

Opinion  No.  31,  June  13,  1941  , 130 

Michaels  v.  North  Huntingdon  Township  School  Board 

Opinion  No.  80,  April  3,  1951  294 

Miller  v.  Whitehall  Township  School  Board 

Opinion  No.  75,  September  12,  1950  275 

Incompetency 

Barrass  v.  Donora  Borough  School  Board 

Opinion  No.  51,  May  21,  1943  188 

Becker  v.  Pine  Grove  Township  School  Board 

Opinion  No.  3,  November  14,  1939  44 

Brown  v.  Bethlehem  City  School  Board 

Opinion  No.  48,  April  8,  1942  178 

Bryan  v.  Jennerstown  Borough  School  Board 

Opinion  No.  45,  February  10,  1942  167 

Bryner  v.  Spruce  Hill  Township  School  Board 

Opinion  No.  12,  September  12,  1940  77 

Daher  v.  Bridgeport  Borough  School  Board 

Opinion  No.  37,  October  20,  1941  152 

Fague  v.  Muncy  Township  School  Board 

Opinion  No.  83,  March  6,  1952  309 

Gillies  v.  Wilmerding  Borough  School  Board 

Opinion  No.  31,  June  13,  1941 130 

Hancock  v.  Pittsburgh  City  Board  of  Public  Education 

Opinion  No.  5,  February  5,  1940  51 

Huddle  v.  North  Woodbury,  Taylor  and  Huston  Townships 
Joint  Board 

Opinion  No.  24,  December  9,  1940  108 

Loftus  v.  Old  Forge  Borough  School  Board 

Opinion  No.  34,  September  16,  1941  146 

Madison  v.  Washington  Township  School  Board 

Opinion  No.  53,  December  22,  1943  195 

Miller  v.  Morris  Township  School  Board 

Opinion  No.  23,  December  9,  1940  104 

Mulhollen  v.  Summerhill  Township  School  Board 

Opinion  No.  29,  February  4,  1941  124 

Nethercoat  v.  Smith  Township  School  Board 

Opinion  No.  47,  March  12,  1942  172 


318 


OPINIONS  OF  THE  SUPERINTENDENT 


LIST  OF  CASES  AND  CAUSES  FOR  DISMISSAL  (Continued) 

Page 

Soper  v.  Hillsgrove  Township  School  Board 

Opinion  No.  25,  December  20,  1940  112 

Quasunella  v.  West  Pike  Run  Township  School  Board 

Opinion  No.  13,  September  12,  1940  82 

Intemperance 

None 

Cruelty 

Becker  v.  Pine  Grove  Township  School  Board 

Opinion  No.  3,  December  19,  1939  44 

Byers  v.  Wheatfield  Township  School  Board 

Opinion  No.  70,  May  7,  1948  256 

Fague  v.  Muncy  Township  School  Board 

Opinion  No.  83,  March  6,  1952  309 

Loftus  v.  Old  Forge  Borough  School  Board 

Opinion  No.  34,  September  16,  1941  146 

Madison  v.  Washington  Township  School  Board 

Opinion  No.  53,  December  22,  1943  195 

Nethercoat  v.  Smith  Township  School  Board 

Opinion  No.  47,  March  12,  1942  172 

Soper  v.  Hillsgrove  Township  School  Board 

Opinion  No.  25,  December  20,  1940  112 

Persistent  Negligence 

Barrass  v.  Donora  Borough  School  Board 

Opinion  No.  51,  May  21,  1943  188 

Briggs  v.  Huston  Township  School  Board 

Opinion  No.  1,  November  14,  1939  36 

Brown  v.  Bethlehem  City  School  Board 

Opinion  No.  48,  April  8,  1942  178 

Bryner  v.  Spruce  Hill  Township  School  Board 

Opinion  No.  12,  September  12,  1940  77 

Coble  v.  Metal  Township  School  Board 

Opinion  No.  64,  January  24,  1947  234 

Cotter  v.  Plains  Township  School  Board 

Opinion  No.  63,  November  15,  1946  231 

Daher  v.  Bridgeport  Borough  School  Board 

Opinion  No.  37,  October  20,  1941  152 

Fague  v.  Muncy  Township  School  Board 

Opinion  No.  83,  March  6.  1952  309 


319 


PENNSYLVANIA  DEPARTMENT  OF  PUBLIC  INSTRUCTION 


LIST  OF  CASES  AND  CAUSES  FOR  DISMISSAL  (Continued) 

Page 

Gibbons  v.  Plains  Township  School  Board 

Opinion  No.  62,  November  15,  1946  227 

« 

Hausman  v.  Slatington  Borough  School  Board 

Opinion  No.  50,  January  19,  1943  185 

Hinte  v.  Lansford  Borough  School  Board 

Opinion  No.  60,  April  2,  1946  221 

Horan  v.  Gilberton  Borough  School  Board 

Opinion  No.  9,  May  21,  1940  66 

Huddle  v.  North  Woodbuiy,  Taylor  and  Huston  Townships 
Joint  Board 

Opinion  No.  24,  December  9,  1940  108 

Kelly  v.  West  Mahanoy  Township  School  Board 

Opinion  No.  6,  March  21,  1940  56 

Kula  v.  Georges  Township  School  District 

Opinion  No.  61,  August  30,  1946  224 

Leahey  v.  Dunmore  Borough  School  Board 

Opinion  No.  41,  December  23,  1941  ' 159 

Meadows  v.  Punxsutawney  Borough  School  Board 

Opinion  No.  55,  March  17,  1944  203 

McHugh  v.  Foster  Township  School  Board 

Opinion  No.  8,  May  1,  1940  62 

Miller  v.  Morris  Township  School  Board 

Opinion  No.  23,  December  9,  1940  104 

Morris  v.  Menallen  Township  School  Board 

Opinion  No.  38,  November  12,  1941  153 

Nethercoat  v.  Smith  Township  School  Board 

Opinion  No.  47,  March  12,  1942  172 

Rankin  v.  Broad  Top  Township  School  Board 

Opinion  No.  79,  April  3,  1951  289 

Shelesky  v.  New  Philadelphia  Borough  School  Board 

Opinion  No.  14,  September  12,  1940  86 

Sinton  v.  Cass  Township  School  Board 

Opinion  No.  40,  December  23,  1941  156 

Soper  v.  Hillsgrove  Township  School  Board 

Opinion  No.  25,  December  20,  1940  112 

Thomas  v.  Exeter  Borough  School  Board 

Opinion  No.  69,  April  29,  1948  253 


320 


OPINIONS  OF  THE  SUPERINTENDENT 


LIST  OF  CASES  AND  CAUSES  FOR  DISMISSAL  (Continued) 

Page 

Wesenberg  v.  Bethlehem  City  School  Board 

Opinion  No.  33,  August  27,  1941  139 

Wilson  v.  Hampden  Township  School  Board 

Opinion  No.  54,  February  7,  1944  200 

Wood  v.  Tinicum  Township  School  Board 

Opinion  No.  68,  April  12,  1948  250 

Mental  Derangement 

Watson  v.  McKeesport  City  School  Board 

Opinion  No.  77,  January  2,  1951  283 

Persistent  and  Wilful  Violation  of  School  Laws 

Barrass  v.  Donora  Borough  School  Board 

Opinion  No.  51,  May  21,  1943  188 

Becker  v.  Pine  Grove  Township  School  Board 

Opinion  No.  3,  December  19,  1939  44 

Briggs  v.  Huston  Township  School  Board 

Opinion  No.  1,  November  14,  1939  36 

Brown  v.  Bethlehem  City  School  Board 

Opinion  No.  48,  April  8,  1942  178 

Coble  v.  Metal  Township  School  Board 

Opinion  No.  64,  January  24,  1947  234 

Fague  v.  Muncy  Township  School  Board 

Opinion  No.  83,  March  6,  1952  309 

Loftus  v.  Old  Forge  Borough  School  Board 

Opinion  No.  34,  October  15,  1941  146 

Michaels  v.  North  Huntingdon  Township  School  Board 

Opinion  No.  80,  April  3,  1951  294 

Miller  v.  Morris  Township  School  Board 

Opinion  No.  23,  December  9,  1940  104 

Shelesky  v.  New  Philadelphia  Borough  School  Board 

Opinion  No.  14,  September  12,  1940  86 

Snyder  v.  Ambridge  Borough  School  Board 

Opinion  No.  28,  February  4,  1941  122 

Snyder  v.  Ambridge  Borough  School  Board 

Opinion  No.  35,  October  15,  1941  149 

Soper  v.  Hillsgrove  Township  School  Board 

Opinion  No.  25,  December  20,  1940  112 

Wesenberg  v.  Bethlehem  City  School  Board 

Opinion  No.  33,  August  27,  1941  139 


321 


PENNSYLVANIA  DEPARTMENT  OF  PUBLIC  INSTRUCTION 


LIST  OF  CASES  AND  CAUSES  FOR  DISMISSAL  (Concluded) 

Page 

Other  Causes 

Batrus  v.  Altoona  City  School  Board 

Opinion  No.  26,  January  10,  1941  116 

Becker  v.  Pine  Grove  Township  School  Board 

Opinion  No.  3,  December  19,  1939  44 

Brown  v.  Bethlehem  City  School  Board 

Opinion  No.  4,  January  23,  1940  46 

Graff,  Kelly,  McCabe,  Mirarchi,  and  Doviak  v.  Kulpmont 
Borough  School  Board 

Opinion  No.  15,  November  15,  1940  90 

Hines  v.  Dunmore  Borough  School  Board 

Opinion  No.  43,  January  14,  1942  163 

Kiefer  v.  Glendon  Borough  School  Board 

Opinion  No.  56,  August  22,  1944  208 

Paulsen  v.  Lehighton  Borough  School  Board 

Opinion  No.  10,  July  10,  1940  70 

Rankin  v.  Broad  Top  Township  School  Board 

Opinion  No.  79,  April  3,  1951  289 

Shelesky  v.  New  Philadelphia  Borough  School  Board 

Opinion  No.  14,  September  12,  1940  86 

Sinton  v.  Cass  Township  School  Board 

Opinion  No.  40,  December  23,  1941  156 

Snyder  v.  Ambridge  Borough  School  Board 

Opinion  No.  28,  February  4,  1941 122 

Snyder  v.  Ambridge  Borough  School  Board 

Opinion  No.  35,  October  15,  1941  149 

Temporary  Professional  Employes 

Dunn  and  Steinberg  v.  Philadelphia  City  Board  of  Public 
Education 

Opinion  No.  11,  July  10,  1940  74 

ADVOCATION  OF  OR  PARTICIPATING  IN  UN-AMERICAN  OR 

SUBVERSIVE  DOCTRINES 

Albert  v.  City  of  Pittsburgh  School  Board 

Opinion  No.  78,  January  8,  1951  288 


322 


OPINIONS  OF  THE  SUPERINTENDENT 


LIST  OF  CASES  OF  SUSPENSION 

Page 

Askey  v.  Young  Township  School  Board 

Opinion  No.  2,  December  19,  1939  41 

Barrass  v.  Donora  Borough  School  Board 

Opinion  No.  36,  October  14,  1941  151 

Boyle  v.  Summit  Hill  Borough  School  Board 

Opinion  No.  19,  November  21,  1940  98 

Cooper,  North,  Davis,  Boyle,  Kupstas,  Phillips  and  Young  v. 

Hanover  Township  School  Board 

Opinion  No.  20,  November  21,  1940  99 

Curry  v.  Gulich  Township  School  Board 

Opinion  No.  17,  November  21,  1940  97 

Evans  v.  Hanover  Township  School  Board 

Opinion  No.  18,  November  21,  1940  98 

Graff,  Kelly,  McCabe,  Mirarchi  and  Doviak  v.  Kulpmont 
Borough  School  Board 

Opinion  No.  15,  November  15,  1940  90 

Hornstein  v.  Monaca  Borough  School  Board 

Opinion  No.  16,  November  21,  1940  95 

Paden  v.  Lake  Township  School  Board 

Opinion  No.  76,  December  4,  1950  280 

Ritzie  v.  Dupont  Borough  School  Board 

Opinion  No.  81,  June  22,  1951  297 

Wachter  v.  Borough  of  Coraopolis  School  Board 

Opinion  No.  74,  June  1,  1950  270 


323 


PENNSYLVANIA  DEPARTMENT  OF  PUBLIC  INSTRUCTION 


LIST  OF  CASES  OF  DEMOTION 

Page 

Demotions  in  Salary 

Coronway  v.  Lansdowne  Borough  School  Board 

Opinion  No.  82,  June  27,  1951  303 

Dugan  v.  Dupont  Borough  School  Board 

Opinion  No.  66,  August  4,  1947  243 

Karlovich  v.  Mount  Carmel  Township  School  Board 

Opinion  No.  44,  January  23,  1942  165 

Ritzie  v.  Dupont  Borough  School  Board 

Opinion  No.  81,  June  22,  1951  297 

Truscott  v.  Jermyn  Borough  School  Board 

Opinion  No.  32,  June  23,  1941  138 

Truscott  v.  Jermyn  Borough  School  Board 

Opinion  No.  46,  March  2,  1942  169 

Walsh  v.  Philadelphia  Board  of  Public  Education 

Opinion  No.  39,  March  8,  1940  155 

Wilson  v.  Upper  Tyrone  Township  School  Board 

Opinion  No.  22,  December  6,  1940  103 

Wilson  v.  Upper  Tyrone  Township  School  Board 

Opinion  No.  30,  April  9,  1941  127 

Demotion  in  Type  of  Position 

Coronway  v.  Lansdowne  Borough  School  Board 

Opinion  No.  82,  June  27,  1951  303 

Davies  v.  Lansford  Borough  School  Board 

Opinion  No.  72,  February  21,  1949  263 

Dugan  v.  Dupont  Borough  School  Board 

Opinion  No.  66,  August  4,  1947  243 

Houtz  v.  Coraopolis  Borough  School  Board 

Opinion  No.  71,  May  14,  1948  260 

Howorth  v.  Wilkes-Barre  City  School  Board 

Opinion  No.  21,  December  2,  1940  99 

McHugh  v.  Wilkes-Barre  School  Board 

Opinion  No.  65,  July  24,  1947  239 

Melvin  v.  Pittsburgh  City  Board  of  Public  Education 

Opinion  No.  49,  June  22,  1942  182 

Melvin  v.  Pittsburgh  City  Board  of  Public  Education 

Opinion  No.  52,  June  8,  1943  191 

Mitchell  v.  Titusville  City  School  Board 

Opinion  No.  73,  March  25,  1949  266 


324 


OPINIONS  OF  THE  SUPERINTENDENT 


LIST  OF  CASES  OF  DEMOTION 

Page 

Morgan  v.  Newport  Township  School  Board 

Opinion  No.  27,  January  17,  1941  119 

Ramik  v.  Dickson  City  School  Board 

Opinion  No.  7,  April  9,  1940  59 

Wachter  v.  Borough  of  Coraopolis  School  Board 

Opinion  No.  74,  June  1,  1950  270 

Wesenberg  v.  Bethlehem  City  School  Board 

Opinion  No.  33,  August  27,  1941  139 

Appeal  Not  Filed  Within  Thirty  Days 

Clifford  v.  Wilkes-Barre  City  School  Board 

Opinion  No.  42,  December  23,  1941  162 


I 


325 


